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CASE NO 11 CVC04-4434 v

YEAGIR, ANN M

3546 STLUBCNVILLE RD SE MOTION TQ STRIKE DEFENDANT'S
AMSIFRDAM O 43903 ,
1IEL ~NONE ICANN'S, MOTIONTO DISMISS TOR
PLAINTIFF, PRO SE ALLFGFD TAILURF TO COMPLY WITH
v CIVR 12E & JURISDICTION
GODADDY COM 11 Al

DLFCNDANIS

Plaint:ff respectfully asks the Court to strike the Defendant JCAMNN's Mouon to
Iismiss for lack of personal jurisdiction and Civ R 12 B 6, failure to state a claim against
ICANN, as well as 10 dismiss any other similar Motion made by anv other named Defendant

Jmsdeton T T T T T T T T =

Defendant, ICANN, asserts, the following

a) * ICANN maintains no offices, facilities or other prescnee 1n Ohio  does not
conduct any business 1n the State, and simply does not have sufficient contacts with Ohio
that would render ICANN subject to suit here (p 1 of said Motion)

h) ICANN operates the accreditation system  with over 900 accredited registrars,
including Defendant, Go Daddy Group Inc " (p 2 of said Motion)

c) * the statute cannot be sauisfied, because ICANN—has not—undertaken any of
the activities enumerated 1n the Statute (ORC 2307 382 A & C) {p 5 of said Motion)

d) Ohio Courts consistently hold that the maintenance of a passive website such

as [CANN =z docs not constitute transacting business_for the purposes of Ohio's long-arm
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statute Cites Edwards v Erdev A passive Web site that does little more than make
information atvailable to those who are interestd in 1t—is not grounds for the exercisc of
personal junisdiction  * (p 6 of saxd Motion)

e) ICANN does not collect fees—directly—from domain name registrants " {p 8 of
said Motion)

0 Cites yurisdiction criterita * defendant s contacts with Ohio must involve—SOME
ACT—by which the defendanti—PURPOSEFULLY AVAILS itself of the privileged of
conducting activities within the State 2) contacts with State must give rise to the plaintaff's
cause of action 3) exercise of jurisdiction—must be reasonable " (p 10 of said Motion)

g) Cites In re Blue Flame Energy Corp “finding no specific personal jurisdiction

hecause the defendants passive internet website could not be considered to be purposefully
directed to the residents of Ohio  (p 10 of saxd Motion)
h} Plainuffs Petinons should be dismissed because the * Complaint fails Lo state a

claim against ICANN " (p 11 of «a1d Motion)

The Plainuff responds

1 “Defendant, ICANN does—conduct business within—this_State,_ and_meets the

threshold for substantial contacts ' —through its established superintending control of all

domain names

‘TCANN 15 a not-forprofit—public  benefit—corporation—with
participants from all over the world—dcdicated to—heeping the Internet
gsecure stable, and interoperable

[t (ICANN) promotes competition—AND DEVELOPS—POLICY ON

THE INTERNET'S UNIQUE IDENTIFIERS through 1ts coordination role of

the Internet's naming system, 1t (ICANN) does have an important—impact—

on the expansion and evolution of the Internet” (www icann org/en/about)

I
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Confirmed by 'TCANN Multi Stakeholder Model,’ which clearly shows that
the entire Internet—s directed back to ICANN'S governance of domain

names (www 1cann orgfen/about)

‘ICANN plays a unique role—in the infrastructure of the Internet
THOUGH ITS CONTRACTS—WITH REGISTRIFS, SUCH AS DOT COM

OR DOT INFQ. AND REGISTRARS (COMPANIES THAT SELL_DOMAIN

NAMFS TOQ INDIVIDUALS ANI RGANISATIONS [STETD—ICANN—

HELPS DEFINE—HOW THE DOMAIN NAME SYSTEM_—FUNCTIONS—

and cxpands (www icann orglen/participate/eff-on-internet humD

‘[CANN—crecated—the regmsirar market (together with an
acereditation sytem)—in order to introduce greater competition—on the
Internet  The result—has been several hundred companies—able to sell
domams—which itself—led to a dramatic reduction in the cost of domains—

an 80 percent fall Through its decision-making processes— ICANN has

names that will expand the use—and the nfluencc—of the Internet

globally ” (www 1cann orgfen/parucipate/cffect-on-internct html)

ICANN's website 15 not passive It clearly shows—its purpose 1s to 1influence and
enforce the polwcies, contracts, and agreement~ 1t makes with registrars—for all domain
name use

ICANN clearly defines 1ts active controlling role through its organization, which has
made risk assessment groups, including The Intellectual Property Constituency of ICANN's

Generic Names Supporting Organizations”™ (hereinafter 1PC)
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‘The Intellectual Property Constituency (IPC) 1s charged with the
responsibility of advising the ICANN Board on policy 1ssues relating to the
management on Policies for Contractual conditions—Iinsting gTLDS (see
http //gnso 1cann orghssues/grld-policies/tor-pdp-28{3b06 html) 1PC
recognices the value of consistency and even umformity among the
AGREEMENTS—ENTERED INTO

Y ICANN—WITH THE VARIQUS

GTLD REGISTRIES 1t s a fact, that not all gTLD registries are comparably
situated Registry renewal agrecement Examine whether or not—there
should be a pohiey—gwding renewal 1f there have been cigmificant problems
with the operator's performance (including—non-comphance with the terms
of the registry agreemcnt) Policy for price controls for regstry
gervicea There should be a general presumption against price caps In
regiatry agreements Examine objective measures (cost calculation method
cost elements, reasonable profit margin) for approving—an apphecation—for a
price imncrease—when a price cap evsts  ICANN Fees Esamine whether or

not—there should be a policy gwding—registry fees—to ICANN The

base amount related t ICANN's coste)—should be proportional to the size of
the registry  Use of registry data The gencral rule should be that gTLD

registry data—may be used for any—law ful-—purpose’

Hence, Defendant, ICANN, admits that 1t created and controlled the rights tu renew
any domain, and receives a payment for said rights thus admits that it 1s selling and
capitalizing on ownership nghts of a copyrighted word Aypress—that 1t does not own nor
has the right to do use—merely because a third party registered said the property of the

Plaintiff as a domain name, at 1ts rencwal expiration
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ICANN admits that it enters into supervisory agreements with registrars, such as

Defendant, Go Daddy Group, governing all domain name registrations

Defendant, GoDaddy, connects a link from 1ts website to ICANN's citing “The

Uniform Domain Name Dispute Resclution Policy (the *Policy’)

THE UNIFORM DOMAIN NAME DISPUTE RESQLUTION

POLICY (THE ‘POLICY’ HAS BEEN ADOPTED BY THE INTERNET

CORPORATION FOR ASSIGNED NAMES AND N N)—IS

INCORPORATED BY REFERFNCE—INTO YQUR REGISTRATION

AGREEMENT TO YOUR KNOWLEDGE, THE REGISTRATION OF THE
DOMAIN NAME—WILL NOT INFRINGE UPON, OR OTHERWISE

VIOLATE—THE RIGHTS OF ANY THIRD PARTY YOU WILI. NOT

ENOQWINGLY USE THE DOMAIN NAME—IN VIOLATION QF ANY

APPLICABLE LAWS OR REGULATIONS WE MAY Al CANCEL,

TRANSFER_OR"OTHERWISI:-MAKE-CHANGES-TO-A-DOMAIN NAME

REGISTRATION EVIDENCE OF REGISTRATION AND USIE IN BAD

FAITH BY USING THE DOMAIN NAME, YOU HAVE INTENTIONALLY

ATTEMPTED TQ ATTRACT—FOR_COMMERCIAL GAIN—INTERNET

USERS TO YOUR WEBSITE, QR OTHER ON-LINK LOCATION, BY

CREATING A [LIKELIHQOD OF  CONFUSION—WITH THE

COMPLAINANT'S MARK—AS TO THE SQURCE THF COMPLAINANT

SHALL SELECT THE PROVIDER FROM AMONG THOSE APPROVED BY
ICANN—BY SUBMITTING THE COMPLAINT TO THAT PROVIDER

(w ww godaddy com/agreements/Show Doc aspx’paged=uniform_domain)




E1055 - J83

Hence, Defendants, ICANN, and GoDaddy, have clearly demonstrated that ICANN
has ~uperior superintending control, which GoDaddy submits to

GoDaddy's creation of warning the general public—has taken the step of involving
itself 1n hability—by said warning (Sce attached landlord/icnant. and business owners’
duty)

GoDaddy and ICANN admit that a domain name can be disputed for infringment
and that one or the other have the power 10 suspend or delete the name

It 1s clear that the Plaintiffs word Aypress, 1s regstered to Defendant [brahim
Kazanei'—using the consent of GoDaddy, who uses the consent of ICANN

It 15 therefore—sclf-evident—as to both ‘cause’ and complicity of neghgence of both
GolDaddy and [CANN

Were 1t not for their permission, the creation of the platform or property both
ICANN's registry and GoDaddy's registry of said domain to ICANN—then no person could

infringe on the Plaintiff's rightful property

Substantial Contacts in Ohio

Because a computer is a means tocontact abusiness—every atizenin Ohwo—who ___
a) uses the Internet. connects to or contacts—any dom#ain name

b} has contacted any domain name—registered through the GoDady Group

¢} has registered any domain name—to any registry

—has substantial contacts with ICANN as ICANN admits to domain name

accreditauion, and superintending control of cach and every domain name

A person brings forward—onto the real property of their computer—any business’
propertv—called a website page—even though the business computer or server, physically
exists somewhere other than where that person 15  Because a webpage existing on another

server, or computer, 1s transported onto a user's computer—said business, then, evste—



E1055

- J84

within that State—by transportation of its assets webpages

In analogy It1s like having an instant salesman—transport himself to one's location.
or, hke a telemarketers—telephoming—for the purpose of providing information about a
company, even 1if the sales call, or informational call—s imtiated by the potential customer,
or client (n this case, the customer contacts the business via his computer). Or, hke

remitting a sales brochure, ete—oeven if the information remitted 1s only informational

ICANN attempts to assert it 1s strictly pasaive,” yet the Plaintff has established 1ts
true 1ntent—it to ultimately control and take fees for said control—all domain names in use
on the Internet

ICANN asserts that its purpose 1s purely "information, again—already proven that
1& not so—as there shall exist—a penalty for non-compliance with ICANN's agreements with
domain regi-tration use

A purely informational website—sechs no gain from said information nerther from
adverusing nor from indirect third party fees nor provides said information to give notice
that another may not be complying with an agreement, and therefore may be penalized, or

otherwistcontrolled—

[CANN takes fees for domain name registration Tts ultimate purposc 1s
superintending control

Analogy of ICANN's website—s like any other business which FCANN professes 1t to
be a corporation' (www icann org/en/about)

An onhne newspaper 18 informational—however, 1t sull collects revenue from
others—even thought the viewer 1s not charged a fee for use In like case, said newspaper
wehsite could be called *passive ” 1t 1s still responsible for ensuring its content complier with
the boundartes of law, such as lihel just as ICANN 1s bound to comply with laws of
infringement

ICANN's role 1s sclf-evident, and should not be dropped from the Petition—merely
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because it demands to be

Copyright
Defendant, ICANN, asserts the following

a) * Plainuff fails to allege—facts—sufficient to establish that the
word, aypress, 18 protected by a valid copyright, or that ICANN infringed on
such a copyright’ (p 1 of said Motiun)

b) Cites Hwrd ' ‘taking 4 single word, or even a phrase, from a
copyrighted work—generallv—does not vioclate the rnights that copyright law
provides Lo the owner of that work

In co junction with Bird, ICANN asserts, ‘A business name similarly

would not be protected under copyright lans " (p 12 of sa1d Motion)

The Plainuff responds

Copyright Office—serves merely to provide official notice—of whom regstered w hat—and on
what date—thereby providing credential testimony to ownership rights

Registration with said Office—docs not mean—one automatwally has ownership
rights 1o whatever 15 alleged to be copynghted The Office’s purpose 1s to strictly fulfill—
official date registration—of copyrnght—for dispute

If one shows that copyright was 1n use prior to another's registration for the Office,
the copy right at the Office 15 overruled by such display

There are other means to attest copyright, without requiring “credential testimony™
of the Office

One method 158 what 15 called ‘a poor man's copyright Onec mails a copy of the
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copvrighted material to one’s self, which remains scaled, unul dispute arises The postmark
date testifies to the earhest rights of said copynght
The Plamnuff satisfied “copyright' of Aypress, via notice of her books, which was

published 1n the Fall 2003, and in pre-publication phases 1n June 2003

Work s onginal —to author, and thus—qualbfies for copynght
protection—if work 1s independently created—by author—and posscsses
some miniumal degree of creauvity * Ferst Publicauons Inc v Rural Telephone

Services Co, fncUS Kan 1991 111 S Ct 1282, 499 US 340, 113 L Ed 2d 358

Because Copy right Act protects—original works of author<hip—sine
qua non of copynight is—oniginality * Beal v Paramount Pictures Corp CA 11

(Ga) 1994 20 F 3d 154

Plamtffs Petition states she—coined (created)—the word Aypress, that 1t stood for

her imuials Ann Yeager Press” It therefore—s protected by copyright—due to eriginality

The thing speaks for itself Defendants—would not have access to said word—f
Plainuiff had not used the word as a domain name 1n 2003

Defendants—-wrongfully converied the Plamuff's ownership of “Aypress"—to their
use and profit—by granting, controlling superwvising, and approving—any person who has

registered said word since—and allowing any suffix to be attached to 1t

While the immediate effect of the copyright law 18 to secure a fair
rerurn for an author's creative labor The ultimate aim 1s by this incentive,
to stimulate artistic creativity for the general public gopod (Am Jur 2d,

Copynght and Litcrary Property Lisa Zakolski JD)
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a prima faue case 18 made oul—by showing the use of one's
trademark by another—in a way that 1s hkely to confuse consumers—about
the product’s source ” (Corpus Juris Secundum, Trademarks, TradeNames,

& Unfair Competition Weight & Sufficiency)

Plainuff's use of her copyrighted word. Aypress as a domain name—Ilasted one vear
the Plaintiffs first year of business  (The first five—adre cructal to business survival )

The Plaintiff made note of her exclusive use of said word—on her books—noting
AyPress 15 the trademark of AyPress’ clearly hstuing the Plainufls business address 1n
assoclation with said word—and supported with—the regisiration of zaid trade name to the
State of Ohio did print the website on the books dust jachkets, and listed Avprese her
business cards and other advertising remitted to her customers and the publishing industry

There evisted an assoctation—that would be confusing and create a wrong
impression—to any person—who viewed said website, thereafter

Plamtiff s Petition states the fact, that Defendant Kazanai who 1s currently the

Tegistered user-of Aypress;with-dot-com suffix—IS-LUSING THE EXACT FIRST COINAGE
OF SAID WORD

This clearly— exphaitly shows AN INTENTIONAL CAUSE TQ CONFUSE.

Mr Kazana could not know the orginal spelling, first published on the Plainuff=
website, Aypress com—unless he viewed said website at said time was awarc of the
expiration of said domain, avpress com and further viewed the second spelling of the word,

through 1ts closing on the books copyright page moving Ay Pressa to AyPress to Aypress

Plainuff has satisfied a showing that Ohio 1s a proper forum substantial contacts is

sufficed 1n contacting any domain name under supervision of ICANN, and any under Go

10
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Daddy or otherwise, when any citizen or business of Ohio, registers a domain name, period
as 1t 15 supervised, regigtered Lo, and otherwise controlled by agreements, through ICANN
ICANN and GoDaddy, therefore, have ‘sufficient contacts through citizens’ computers, 1n

said manner

Plainuff has sausfied that the word, Avpress, 15 protected by copyright—through

original creation

Plamntiff has satisfied that GoDaddy and ICANN's cause of action—is self-evident 1n
the word ‘ownership’  1ts superintending control Defendants are aware as 10 how their act
contributes to the injury, through their husiness plan which includes rik assessment
espeually when both Defendants ICANN and GoDaddy, acknowledge said risk of copynight
and trade name infringement—and give public warning of said infringement In sad
foreseeability, in which Defendants heighten others to said risk Defendants incurred a legal
duty to protect the legal interests of others from willful invasion on the lawful ownership of

a name, word, phrase, work, etc

Plainuff respectfully asks the Court to Strike the Defendant's Motion, and Stay the

Petition asis and to not delay the Plaintiff's interest in justice any further

Plamntiff asks the Court to recognize the Defendants’ Motions—seek to further burden

the Plaintiff, by raising the cost of litigation

11
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JonesDay

325 John H McConnell Boulevard

Swte 600

Columbus OH 43215-43215-2673
Representing Defendant, [CANN

Thompson Hine
312 Walnut Street
14th Floor
Cincainnati Ol 45202-4089
Representing Defendant Go Daddy Group

Ibrahim Kazanau

P O Box 67158

Calgary Alberta T21, 212
Canada
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7505-Olyo-5780, 2003 WL 22439752, Unreported
2ol Securty And Public Welfare € 194 16(2)

‘v Shivice at defendent’s residence was not effec-
=+ where defendant had been adjudreated to be
tin.:&:ihpczcnt and guardian had been appomted, as
dnee had 10 be made on guardian, moreover,
Jefendant did DOt wANC Service by filng answer
gnee 8s an mcompetent he had no such capacity
Newask Orthopedhcs, Ioc. v Brock (Oluo App 10
Dust , 01-25-1994) 92 Ohuo App 3d 117, 634 NE2Ad
71 Mental Health &= 498 1, Mental Heaith &=

499

+,If person ts merely suspected (o be ncompetent,
bat f he has never been adjudicated iIncompetent
and has never had guardian appounted for him and
fiss mor been commutied to mental msuruhion OF
care of another person, then he should be served as
idy other mdmdual s served and, thus, such ser-
vice was vebd wn actoa for divorce Butler v
Butler {Oluo Com P1 1984) 19 Ohio Misc.2d 1, 482
NE2d 998,19 0OBR 52. Dwvoree & 77

~5&vice of Process on an msane person i an
acton mn the common pleas court should be made
1 the same menner required for other parties
{Amnotation from RC 512513 ) Frost v Frost (Pike
1960) 112 Olio App 529, 176 NE2d §38, 16
00 2d 446 Mental Health = 398 1

7 —— Umncorporated association, entity served

Service of process on & parnership at an address
other than those provided 1 a contract does not
constinute service bv cerufied mail reasonably calcu-
lated to provide nouce to a partnership  Umred
Farlawn, Inc v HPA Partners (Summut 1990) 68
Ohto App3d 777, 589 NE2d 1344, mouon to
cerufy overruled 58 Ohlue S13d 710, 569 NE.2d
512

Members of a labor union may sue it, but not 11s
officers, as officers, for lbel Mriazga v Interna-
uonal Union of Operaung Engineers, AFL-CIO,
Local 18 (Cuvahoga 1964) 2 Ohio App 2d 153, 196
NE2d 324, 94 Oluo Law 4bs 5, 29 O O 2d 297,
case cerufied 200 N E 2d 645, 95 Ohie Law Abs
234732 O O 23 353; affirmed-2 Oluo St 2d 49, 205
NE2d 384,31 00 2d 27

For purposes of determining the state aiuzenship
of an unincorporated associauon 1o 3 federal law-

CivR 43 Process: out—of-state service
(A) When service permitted

SERVICE Rule 4.3

suit based upon diverstty of anzeaship under 28
USC 1441(b), the unmncorporated association has
no anzenship of 1s own but 15 a abzen of every
state of which a constuituent member 15 a ciuzen
Rose v Giamatt (S D Oluo 1989) 721 F Supp 906
Federal Courts & 302

Under RC 174501 to RC 1745 04, 2 member of a
labor umon that 18 an ummncorporated association
can su¢ the associatton for the alleged torts of its
agents commutted aganst him while acung withun
the scope of their authonty Miazga v Internanon-
a! Uniop of Cperatng Engmeers, AFL-CIO (Oho
1965) 2 Oluo St 2d 49,205 NE2d 884,31 00 2d
27

At common law a workers’ umon shouid be
recognned as a legal enuty, RC Ch 1745, in effect,
restates this rule of law Mazga v Internanonal
Umnion of Operatng Engneers, AFL-CIO, Local 18
(Cuyshoga 1964) 200 NE.2d 645, 55 Ohio Law
Abs 254,32 00 2d 333

8§ —— Mumapal corporation, entity served

Wkere i an achion agaipst a mumnictpal corpora-
uion summons was served only upon the clerk of the
aty commission with no effort to serve the mayor,
an ahias summons 1ssued more than sixty days there-
after does not meet the requrements of RC
2305 17, and hence plamuff did oot come withun the
provisions of RC 2305 17 or RC 230519  (Annota-
non from RC 230517 and RC 230519 ) Oliver v
City of Dayton (Qhio Com Pl 1963) 191 NE 2d
741, 91 Ohluo Law Abs 419,23 O O 2d 340

9 —— County agency, entity served

Service upon countv proseculor was service on
former shenff in offical capacity, but not 1n person-
al capacity Scott v Kreiger (N D Ohio 1981) 538
F Supp 495

Pursuant o Criv R 42(11), 1n order to file swt
against an agency of a county, the agency must be
separately served, and serwice on the board of
county eommussioners 15 msufficient There 15 no
authontv for the proposiion that the commussion-

—ers represent the county’s agenaes and agents m all

tort acuons Piccieo v Lucas County Bd of
Commrs, hNo L-89-387 (bth Inst Ct App, Lucas,
10-12-90)

;uicr\’ncc of process may be made outside of this state, as provided 1n thus rule, 1n any action 1o
Lhis state, upon a person who, at the time of service of process, 15 a noaresident of this state or
isda chld?ﬂ[ of this state who 15 absent from thi state “Person” includes an indmdual, an
gll_mdnal_s executor, adﬂoujfﬁsmwr' or other personal representative, or a COrporaion, partner-

er legal or commercial entty, who, acting directly or by an_agent,
has_cansed an cvent to occur out of which the claum that 15 the subjact of the. complamt arose,

from the person's
(1)_Transacting any business m this state,

(2). Contracnng to supply services or goods 1n this state,
£3)_Causwg tortious ey by an act or omession o this state, including, bur not lumted to,

2ctions ansing out of the ownership, operation, or use of a motor vehucle or aircraft i this

slate,

B7
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Rule 4.3 RULES OF CIVIL PROCEDURE

S Ly e

{(4) Causing tortious injury tn this state by an act or omission outside thus state if the person
regularly does or solicits business, engages io any other persistent course of conduct, r derives

substanual revenue from goods used or consumed or services rendered 1 this state,

(5) Causing injury in this staie to any person by breach of warranty expressly or imphedly
made 1n the sale of goods outside this state when the persoa to be served might reasonably
have expected the person who was mjured to use, consume, or be affected by the goods in thus
state, provided that the person t0 be served also regularly does or solicits business, engages in
any other persistent course of conduct, or denves substantial revenue from goods used or
consumed or services rendered in this state,

(6) Having an mterest 1n, using, or possessing real property wn thus state,

(7) Contracung 10 insure any person, property, or nsk located within this state at the nme of
contracung,

(8) Living 1o the marital retatonship withn this state notwithstanding subsequeat departure
from this state, as to all obligations ansing for spousal support, custody, child support, or
property settement, 1if the other party to the marital relattonship conunues 0 reside this
state,

(9)_Causing tortious mjury tn ths state 0 any person by an act outside this state commutted
with the purpose of mjunng persons, when the person to be served might reasonably have
expected that some person would be injured by the act in this state,

(10) Causing tortious injury to any person by a crimunal act, any element of which takes
place m this state, that the person to be served commuts or i the commussion of which the
person to be served 15 guilty of compheiry
(B) Methods of service

(1} Service by cemfied or express mau.

Evidenced by return receipt signed by any person, service of any process shatl be by certified
or express mail unless otherwise permutted by these rules  The clerk shall place a copy of the
process and complamnt or other document to be served 1n an envelope  The clerk shall address
the envelope to the person to be served at the address set forth 1n the caption or at the address
set forth 1n wnitten 1nstructions furmushed to the clerk with mstrucnons to forward The clerk
shall affix adequate postage and place the sealed envelope 1o the Unuted States mail as cerufied
or express mail retum receipt requested with wnstructions to the delivenng postal employee to
show 1o whom delvered, date of debvery, and address where delivered

The clerk shall forthwath enter the fact of maibng on the appearance docket and make a
simiar entry when the return receipt 15 recerved  1f the envelope 15 returned wath an
endorsement showing failure of delivery, the clerk shall forthwith noufy, by mail, the attorney
of record or, if there 15 no attorney of record, the party at whose mstance process was issued

— ~—and-enter the fact-of nouficaton on_the appearance docket The clerk shall file the return
receip! or retwrned envelope m the records of the acuon  If the“envelope 1s returned with-ap
endorsement showng faillure of delwery, setvice 1s complete when the attorney or serving party,
after noufication by the clerk, files with the clerk an affidavit setang forth facts indicating the
reasonable diligence unhzed to ascertain the whercabouts of the party to be served

Al postage shall be charged to costs If the parties to be served by certified or express mail
are numerous aod the clerk determmnes there is insufficient secunty for costs, the clerk may
requre the party requesung service to advance an amount estimated by the clerk o be
suffictent to pay che postage

{2) Personal service

When ordered by the court, 2 “person” as defined 1n dmsion (A) of this rule may be
personally served with a copy of the process and complaint or other document to be served
Service under this division may be made by any person not less than eighteen years of age who
1s not a party and who has been designated by order of the court  On request, the clerk shall
delver the summons to the plamtff for transmission 1o the person who will make the service

Proof of service may be made as prescnibed by Civ R 4 1(B) or by order of the court
(Adopted eff 7-1-70, amended eff 7-1-71, 7-1-80, 7-1-88, 7-1-91, 7-1-97)
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What's the effect of ICANN's role and work on the Internet?

"_:.\
ICANN plays a unique role in the infrastructure of the Intemet Through its contracts mwith registries as dot-com or dot-info
and reqistrars (companies that sell domains names to individuals and organisalions), [CANN help: w the domain name

system functions and expands

Registrars

—_—

ICANNcreated jthe registrar markel {together with an accreditation system) in order to intreduce greater compettion on the

Inlemet € rosult has been several hundred compames a5 able to selt domams which self led to a dramatic reduction in the cost

of. domains - an 80 percent fall,_There i1s now a diverse and vibrant market in the supply of the Intemet's basic bullding block

That accreditation process 1s currently undergoing reform in order to keep in up-to-date with a rapidly changing domain name
market

Dispute resolution

ICANN helped design and implement a low-cost system for resolving disputes over domain name ownership The Uniform
Domain Name Dispute Resolution Policy {UDRP) has been used tens of thousands of imes to resolve ownership disputes,
avoiding the need for costly and complex recourse to the courts

New top-level domains

ICANN approves the introduction of new "genenc top-level domains” to the Intemet - a process that expands the online space
avallable So far, ICANN has introduced 13 new top-level domains to the Internet, ranging from dot-asia to dot-travel, accounting
for over six million domains ICANN has also developed a refined process (o introduce further TLDs that 1s being finalhised with
applications expected in early 2010

Internationalized domain names

Through its decision-making processes, ICANN has adopled guidelines for the introductien of intemationalised domain names
(IDNs), opening the way for domamn registrations in hundreds of the world's languages - something that will expand the use and
the influence of the Internet globally to new heights

http //www icann org/en/participate/effect-on-internet hunl 5/20/201 1
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About

To reach another person an the Intemet you have to type an address inlo your computer - a name or a number That address
Tias to he unique so_computers know where to find each other ICANN coordinates these unique identifiers across the world

_ Without that coordination we wouldn't have one global Internet

What does ICANN do” | Whal is the effect on the Net? | What s going on now? | How do | participate?

ICANN was formed in 1998 Itis_a not-for-profit public-benefit corporatiun with participants from all over the world dedicated to
keeping the Internet secure, stable and interoperable It promotes competition and develops policy on the Intemet's unigue
identifiers

ICANN doesn't control content on the Internet It cannot stop spam and it doesn't deal with access to the Internet But through g
] __coordination role of the Internet's naming system, 1t does have an important impact on the expansion and evolubon of the

™~ Intemet

The organizational structure

ICANN Multi-Stakeholder Model

Board of Directors
W Govermnmsnt
’ = Adasary
- H‘ﬂ "~ gl Caommidee

ICAHEY StaT Maminating
DR 85 Commifice | Technical Internet
Par ICANN Liaison Enginzering

Syltres Arucle y
Wil secton 2

Ciher US- 13
Cihernca-US-14

Sacuiity &
Stability

Adascry
Commitoe Commities

Board Committees President’'s Committees and Past Committees, Task Forces,
__ L Board Working Groups and Other Groups
| _ e e o
2011
Board Governance 2019
m Board IDN Vapants Working Group ard n nsumer Protection
Compensation Working Group (2010)
Ex Techmical Relations Working Group
I 2009 Working Group on Equivaient Stnngs
Finance Support (2010)
Board-GAC Working Group y
Glgbal Relationships 21¢-GAC Working Grou @mlm.e;ggt (I2013‘&5-20’[1):3!;)I .
1ANA President's Strateqy Committee (2005
| leinat -2009)
Risk President's Standi mmittee gn
Dk Privacy (2003)

http //www 1cann org/en/about/ 5/20/2011
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IPC

The Intellectual Property Constituency of ICANN's Generic Names
Supporting Organizations

Fhe Intellectual Property Constituency (IPC) 1s one of the six conshtuencies of the Generic Names Supports
charged with the responsibiitv of ads1sng the ICANN Board on poliey 1ssues relating to the management o
Information 1egarding membership n the IPC or other areas of interest mas be obtamed bv clicking on the

Copynght € 2010 Intellectual Property Constituency All nights reserved

http //www 1pconstituency org/ 5/20/2011
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Thus 1s the Constituency Statement of the Intellectual Property Interests Constituency
(IPC) on the Terms of Reference for the Policy Development Process on Policies for

Contractual Conditions — Existing gTLDs (see (hitp //gnso icann org/issues/gtld-

policies/tor-pdp-28fcb06 himl) Pursuant to requirements of the GSNO policy
development process, outlined by the ICANN bylaws, see Annex A, Sec 7(d), available
at http /www 1cann org/general/archive-bylaws/bylaws-19apr04 htm, the IPC came to

the following conclusion

i Constituency Statement

IPC General Approach

(1) IPC presents the following position statement on elements of the Terms of
Reference for this PDP as our initial views We look forward to considering the
views of other constituencies and working toward a mutually acceptable
recommendation

(2) IPC recogruzes the value of consistency and even uniformity among the

_agreements entered into by ICANN with the various gTLD reqistries However, it

1s a fact that not all gTLD reqistries are comparably situated, with regard to size
or dominance, and it is not always appropriale to treat them as if they were
Consistency is only one of several factors that should be taken into account in
fashioning a policy regarding registry agreements

1. Registry agreement renewal

——

Ta_Examine whether or-not-there should be @undlug renewal, and If so,
what the elements of that policy shoudbe ... —m——" T — — —

There should be a general presumption that a registry operator that performed
competently during the initial term of the agreement should have a preferential
. stalus in any review that occurs prior to renewal This will promote continuity and
_/_ encourage long-term investment However, the presumption can be overcome if
there have been significant problems with the operator's performance (including
non-compliance with terms of the registry agreement) or if there have been
significant intervening changes in circumstance

1b_Recognizing that not all existing reqistry agreements share the same Rights
__of Renewal, use the findings from above to determine whether or not these .
conditions should be standardized across all future agreements \

[
See comment (2) under "General Approach” above regarding standardization \L/

2 Relationship between registry agreements and consensus policies

LLARMM
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2a Examine whether consensus policy imitations in registry agreements are
appropnate and how these hmitations should be determined

To the extent feasible, the terms of registry agreements should be aligned with
policies adopted by the GNSO Council and approved by the Board for gTLD
registries generally The necessity for any deviations should be explicitly stated
and justified in the agreement

2b Examine whether the delegation of certain policy making responsibility to
sponsored TLD operators is appropnate, and if so, what if any changes are
needed

Such delegation 1s appropriate only to the extent it does not conflict with ICANN
policies (or 1s explicitly justified, see preceding answer) The gatekeeping
/charter enforcement role of sponsored TLD operators should be given
paramount importance

A 3 Policy for pnce controls for registry services
mtl 3a Examine whether or not there should be a policy regarding pnce controls,
\ and if so, what the elements of that policy should be (note examples of pnce

controls include price caps, and the same pnicing for all registrars)

There should be a general presumption against price caps in reqistry
agreements Exceptions to this presumption should be explicitly justified There
_should be a general presumption in favor of “pnce controls™ aimed at preventing
discrimination among reqistrars, exceptions should be explicitly justified Also

3b_Examine objective measures (cost calculation method, cost elements,
reasonable profit margin) for approving an application for a pnce increase when a
price cap exists

This should be handled on a case by case basis in situations in which the
presumplion against price caps is overcome

4 |CANN fees

4a_Examine whether or not there should be a policy guidinglregistry fees to w

ICANN, and if so, what the elements of that policy should be ~—vu— -~

The presumption should be that registry fees paid to ICANN (above a modest
base amount related to ICANN's costs) should be proportional to the size of the
reqistry, deviations from this presumption should be explicitly justified
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4b Determine how ICANN's public budgeting process should relate to the
negotiation of {CANN fees

Safeguards should be introduced to rimmize the risk that registries contributing
disproportionately large fees to ICANN'’s budget will be able fo exercise
disproportionate control over budgeting decisions ICANN’s budgeting process
shoutd give priority to input from GNSQO and its constituencies (at least so long as
fees derived from gTLD registrations provide the bulk of ICANN’s funding), and
particularly to user constituencies as the ulimate source of ICANN’s funds (1 e,

gTLD registrants)
5 Uses of registry data

Registry data 1s avallable to the registry as a consequence of registry operation
Examples of registry data couid inciude information on domain name registrants,
information in domain name records, and traffic

data associated with providing the DNS resolution services associated with the

registry

5a Examine whether or not there should be a policy regarding the use of registry
data for purposes other than for which 1t was collected, and If so, what the
elements of that policy should be

—=

, The general rule should be that gTLD reqistry data may be used for an@r -

__purpose For registry data that consists of personally identifiable information, a
modified rule may be required, which permits its use for purposes not
incompatible with the purpose for which it was collected, and which takes into

— —— —— —— account other public_policy interests in use of the data Use of gTLD registry

data by the registry itself for the development or support of new régistry services— — — — ——
should generally be subject as well to the procedures for new registry services
adopted by the GNSO Council and approved by the Board for gTLD registries
Deviations from the above general principles should be explicitly justified

ob Determine whether any policy 1s necessary to ensure non-discriminatory
access to registry data that 1s made available to third parties

There should be a mechanism for distnguishing between proprietary and non-
proprietary registry data, and non-discriminatory access should be guaranteed to
the latter but not the former This mecharnism could take the form of a policy
spelled out in the agreement, a procedural step in the consideration of proposed
new registry services pursuant to ICANN polices, or both Deviations from this
general rule should be explicitly justified

6 Investments in development and infrastructure
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6a Examine whether or not there should be a policy guiding investments in
development and infrastructure, and If so, what the elements of that policy should

be

A general policy on this topic may not be needed Commitments regarding such
investment will generafly be an appropniate factor in the selection of registry
operators Contractual commitments to such investment should be considered
on a case-by-case basis Any commitment entered into should be transparently
disclosed, and effectively enforced

IT Methodology for Reaching Agreement

The 1ssues 1n the Terms of Reference were discussed within the IPC on several occasions,
including the meeting of the IPC held 1n conjunction with the Wellington ICANN
meeting on March 27, 2006 A drafi constituency statement was circulated to [PC
officers and leadership on Apnl 27, 2006, and was discussed on a teleconference of IPC
officers and GNSO council representatives on May 2 A revised version, reflecung edits
and additions proposed by officers, was circulated to the full [IPC membership on May 2
IPC members suggested no additional substantive changes

i Impact on Constituency

The impact of the PDP on the IPC depends upon the answers ultimately adopted to the
questions posed by the Terms of Reference In general, however, IPC members, as
registrants of domain names 1n the gTLDs and as entities sceking to protect their
intellectual property nights against abusive registration and use of domain names 1n the
gTLDs, will be affected by changes to the registry agreements for existing gTLD

— — — —registmes - ___

AY Time Period Necessary to Complete Implementauon
This depends upon the outcome of the PDP
Respectfully submutted,

Steve Metalitz, IPC President

and

Ute Decker, IPC representainv e to GNSO Council

Primary IPC Contact Person for the PDP (Feb06) on Policies for Contractual
Conditions — Existing gTLDs
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Network Soluuions >> Whois
LogIn

N,
.’ Phone Only Special! Call 1-877-887-9615 to Save More Today.

7 n_’ﬂz_'i\

n$ WebAddress™

WHOIS behind that domain?

Search all WHOIS Records

Enter search term here

Scanch by either
 Domaig Name ¢ g neiworksolutions com

O IP Addiesy e g 205 178 187 15 — e -

- Interested in reselling domain names? .
: Drwve revenue todaywith SRSpms«

X - LSRR R

- A e

You can now start a WHOIS query directly 1n your browser!

Use the format www nemorksolutions comfwhois-search/nersol com and you'll come directly to our results page Stay tuned for
more useful features coming soon to WHQIS!

What is WHOIS?

When you regintel a domain_naine, the Internet Corporanion for Assigned Names and Numbers (ICANN uires vour domain
name registrar to submut vour pcrsonél contact information 10 the WHOIS database Once your listing appears in this online
directory_1t 1s publicly available to anvone who chooses to chech domain names using the WHOIS search tool

There are a vanety of third partes who may check domain names i1n the WHOIS dartabase, including

+ Individuals check domain names for expiration dates P B
+ Registrars chech domain names when transfemng ownership L lﬂ/ 0258 R
+ Authonties chech domain names when investigating cnminal activity evt l

As an accredited domain names registrar, Network Solutions®{must complyrwith the WHOIS database requirements set forth
_by ICANN However, in an effort to ensurc that customers fec! ¢o & with the visibility of their personal information,

“Network Solutions offers three options for your WHOIS database listing

Publhc WHOIS Database Listing
If you're comfortable with having your information available 1o the public — and den't want the extra fee associated with
private domain registration — Network Solutions will submit a public histing to the WHOIS database This hsting wall include

http //www networksolutions com/whois/index jsp 5/20/2011
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GO DADDY
UNIFORM DOMAIN NAME DISPUTE RESOLUTION POLICY

(As Approved by I[CANN on Qctober 24, 1999)
1. PURPOSE

This Uniform Domain Name Dispute Resolution Policy (the "Policy") has been adopted by

the Internet Corporation for Assigned Names and Numbers ("ICANN"), i1s incorporated by

reference into your Registration_Agreement, and sets forth the terms and conditions n

QY W)
-"\\\.b »
of /
'I'

connection with a dispute between you and any party other than us (the registrar) over the
registration and use of an Internet domain name registered by you Proceedings under
Paragraph 4 of this Policy will be conducted according to the Rules for Uniform Domain
Name Dispute Resolution Policy (the "Rules of Procedure™), which are available at dispute
policy, and the selected administrative-dispute-resolution service provider's supplemental

rules
2 YOUR REPRESENTATIONS

By applying to register a domatn name, or by asking us to maintamn or renew a domain name
registration, you hereby represent and warrant to us that (a) the statements that you made in
your Registration Agreement are complete and accurate, (b} to your knowledge, the

__registration of the domain_name will not infinge upon or otherwise violate the nghts of any

third party, (c) you are not registenng the domawn name for an uniawfui purpose, and (d) you

will not knowingly use the domain name in violation of any applicable laws or regulations It

violates someone else's nghts

3 CANCELLATIONS, TRANSFERS, AND CHANGES

We will cancel, transfer or otheraise make changes to domain name registrations under the
following circumstances

a subject to the provisions of Paragraph 8, our receipt of wniten or appropnate electronic
instructions from you or your authonzed agent to take such action,

b our receipt of an order from a court or arbitral tnbunal, in each case of competent
Junsdiction, requinng such action, andfor

c our receipt of a decision of an Administrative Panel requinng such action in any
admirustralive proceeding to which you were a parly and which was conducted under this
Policy or a later version of this Policy adopted by ICANN (See Paragraph 4{1) and (k)
below )

We may also cancel, transfer or otherwise make changes to a domain name reqistration in

accordance with the terms of your Registration Agreement or other legal requirements
4, MANDATORY ADMINISTRATIVE PROCEEDING

Ttus Paragraph sets forth the type of disputes for which you are required to submit to a
mandatory administrative proceeding These proceedings will be conducted before one of
the adminustrative-dispute-resolution service providers sted at
hitp /iwww 1cann org/udrp/approved-providers htm {each, a "Provider™)

http //www godaddy.com/agreements/ShowDoc aspx?pageid=uniform _domain 5/2072011
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_I1s_your_responsibify to determine whether your domain name .registration_infringes or
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/ a Applicable Disputes You are required to submit to a mandatory admlmstratwe\
proceeding In the event that a third party (a "complainant’) asserts to the applicable

Provider, iIn compliance with the Rules of Procedure, that

1 your domain name s ideniical or confusingly similar to a trademark or service

mark in which the complainant has nghts, and
n you have no nghts or legiimate interests in respect of the domain name, and
m your domain name has been registered and is being used in bad faith

elements are present

—

N

-
-

In the adminisirative proceeding, the complainant must prove that each of these three (3)

b. Evidence of Registration and Use in Bad Faith. For the purposes of Paragraph 4{a}(u},

the following circumstances, in particular but without imitation, if found by the Panel to be

present, shall be evidence of the registration and use of a domain name in bad faith

I circumstances indicating that you have registered or you have acquired

the

domain name prmanly for the purpose of selling, renting, or otherwise
transferring the domain name registration to the complainant who 1s the cwner

of the trademark or service mark or to a competitor of that complainant,

for

valuable consideration in excess of your documented out-of-pocket costs

directly related to the domain name, or
n you have registered the domain name in order to prevent the owner of

the

trademark or service mark from reflecting the mark in a coresponding domain

name, provided that you have engaged in a pattern of such conduct, or

m  you have registered the domain name primarily for the purpose of disrupting
business of a competitor, or

iv by using the domain name, you have intentonally attempted to aftract, for

the

commercial gain, Internet users to your web site or other on-line location, by

/
N

creating a likelihood of confusion with the complainant's mark as to the source,

sponsorship, affiiation, or endorsement of your web site or location or of a

product or service on your web site or location

¢ How to Demonstrate Your Rights to and Legitimate Interests in the Domain Name in
Responding to a Complaint When you receive a complamt, you should refer to Paragraph
5 of the Rules of Procedure in determining how your response should be prepared Any of
the following circumstances, in particutar but without limitation, If found by the Panel to be
proved based on its evaluation of all evidence presented, shall demonstrate your nghts or
legiimate interests lo the domain name for purposes of Paragraph 4(a)(n)

1l
3y/

I before any notice to you of the dispute, your use of, or demonstrable
preparations to use, the domain name or a name corresponding to the domain

name in connaction with a bona fide offering of goods or services, or

n you (as an individual, business, or other organization) have been commonly
known by the domain name, even If you have acquired no trademark or service

mark nghts, or

the trademark or service mark at 1Issue

you are making a legiimate noncommercial or farr use of the domain name,
without intent for commercial gain to misieadingly divert consumers or to tarnish

d Selection of Provider The complainant shall select the Provider from among those
approved by ICANN by submitting the complaint to that Provider The selected Provider will

administer the proceeding, excepl n cases of consolidation as described in Paragraph 4(f)

htto //www godaddv com/aereements/ShowDoc aspx?pageid=uniform domain

5/20/2011
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GO DADDY
UNIVERSAL TERMS OF SERVICE AGREEMENT

Last Revised Apnl1, 2011

PLEASE READ THIS UNIVERSAL TERMS OF SERVICE AGREEMENT CAREFULLY, AS
IT CONTAINS IMPORTANT INFORMATION REGARDING YOUR LEGAL RIGHTS AND

REMEDIES
1. OVERVIEW

This Universal Terms of Service Agreement {this “Agreement”) 1s entered into by and
between GoDaddy com, Inc , a/an Anzona corporation ("Go_Daddy") and you, and 1s made
effective as of the daie of electronic acceptance This Agreement sets forth the general
terms and conditions of your use of Go Daddy products and services (individually and
collectively, the “Services”) purchased or accessed through Go Daddy or the Go Daddy
website (this “Site™), and 15 1n addition to (not in lieu of) any specific terms and conditions
that apply to the particular Services you purchase or access through Go Daddy or this Site

Your electronic acceptance of this Agreement signifies that you have read, understand,
acknowledge and agree to be bound by this Agreement, along with the following policies
and agreemenls, which are incorporated herein by reference

* Privacy Policy
< Ant-Spam Polcy
» Cwvif Subpoena Policy
* Crimunal Subpoena Policy
* Dispute On Transfer Away Form
* Uniform Domain Name Dispute Resolution Policy
= ICANN Registrar Transfer Dispute Resolution Policy
» Trademark and/or Copyright Infnngement Policy
* Brand Guidelines
» Permissions Policy
* Direct Affilate Program Service Agreement
The terms “we”, “us” or “our” shall refer to Go Daddy The terms “you", “your®, “User” or

“customer” shall refer to any individual or entity who accepts this Agreement Nothing in this
Agreement shail be deemed to confer any third-party rights or benefits

Go Daddy, In its sole and absolule discretion, may change or modify this Agreement, and
any policies or agreements which are incorporated herein, at any time, and such changes or
modifications shall be effective immediately upon posting to this Site  You acknowledge and
agres that (1) Go Daddy may notify you of such changes or modffications by posting them to
this Site and {n) your use of this Site or the Services found at this Site after such changes or
modificattons have been made (as indicated by the “Last Revised” date at the top of this
page) shall constitute your acceptance of this Agreement as last revised If you do not
agree to be bound by this Agreement as last revised, do not use {or continue to use) this
Site or the Services found at this Site  in addihion, Go Daddy may occasionally notrfy you of
changes or modifications to this Agreement by email it is therefore very impartant that you

http /fwww godaddy com/agreements/showdoc aspx?pageid=UTOQOS 5/20/2011
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keep your account (“Account”) information, including your ematl address, current  Go Daddy
assumes no hability or responsibiity for your failure to recerve an email notffication if such
fallure results from an inaccurate or out-of-date email address

2. ELIGIBILITY, AUTHORITY

This Site and the Services found at this Site are available only to Users who can form legally
binding contracts under applicable law By using this Site or the Services found at this Stite,
you represent and warrant that you are (1) at least eighteen (18) years of age and/or (i)
otherwise recognized as being able to form legally binding contracts under applicable law

If you are entering into this Agreement on behalf of a corporate entity, you represent and
warrant that you have the legal authonty to bind such corporate entity to the terms and
conditions contained in this Agreement, in which case the terms "you", "your”, "User” or
"customer" shall refer to such corporate entity If, after your electronic acceptance of this
Agreement, Go Daddy finds that you do not have the legal authonty to bind such corporate
entity, you will be personally responsible for the obligattons contained in this Agreement,
including, but not limited to, the payment obligations Go Daddy shall not be liable for any
loss or damage resutting from Go Daddy's reliance on any instruction, notice, document or
communication reasonably believed by Go Daddy to be genuine and onginating from an
authonzed representative of your corporate entity If there 1s reasonable deoubt about the
authenticity of any such instruction, notice, document or communication, Go Daddy reserves
the right (but undertakes no duty) to require additional authentication from you

3 ACCOUNTS; TRANSFER OF DATA ABROAD

Accounts In order to access some of the features of this Site or use some of the Services
found at this Site, you will have to create an Account You represent and wamant to Go
Daddy that all informatton you submit when you create your Account i1s accurate, current and
complete, and that you will keep your Account information accurate, current and complete
If Go Daddy has reason to believe that your Account information 1s untrue, inaccurate, out-of
-date or incomplete, Go Daddy reserves the nght, in its sole and absolute discretion, to
suspend or terminate your Account You are solely responsible for the activity that occurs
on your Account, whether authonzed by you or not, and you must keep your Account
information secure, including without hmitation your customer numberflogin, password,
Payment Method(s) (as defined below), and shopper PIN For secunty purposes, Go Daddy
recommends that you change your password and shopper PIN at least once avery six (6)
months for each Account you have with Go Daddy You must notify Go Daddy immediately
of any breach of secunty or unauthorized use of your Account Go Daddy will not be hable
for any loss you incur due to any unauthonzed use of your Account You, however, may be
llable for any loss Go Daddy or others incur caused by your Account, whether caused by
you, or by an authonzed person, or by an unauthonzed person

Transfer of Data Abroad If you are visiting this Site from a country other than the country in
which our servers are located, your communications with us may result in the transfer of
information (including your Account information) across mternational boundarnes By wvisiting
this Site and commuricating electronically with us, you consent to such lransfers

4. GENERAL RULES OF CONDUCT
You acknowledge and agree that

I Your use of this Site and the Services found at this Site, including any content
you submit, will comply with this Agreement and all applicable local, state,
national and international laws, rules and regulations

htto //fwww godaddy com/agreements/showdoc aspx?pageid=UTOS 5/20/2011
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s You will not impersonate another User or any other person or entity, or submn
content on behalf of another User or any other person or entity, without therr
express prior written consent

w You will not collect or harvest {or permit anyone else to collect or harvest) any
User Content (as defined below) or any non-public or personally identifiable
information about another User or any other person or entity without their
exprass prior wntten consent

v You will not use this Site or the Services found at this Site 1n a manner (as
determined by Go Daddy in its sole and absolute discretion) that

+ Is lllegal, or promotes or encourages illegal activity,

« Promotes, encourages or engages In defamatory, harassing,
abusive or atherwise objectionable behavior,

+ Promoles, encourages or engages in child pornography or the
exploitation of children,

» Promotes, encourages or engages in hate speech, hate crime,
terronsm, wviolence against people, ammals, or property, or
intolerance of or against any protected class,

+ Promotes, encourages or engages in any spam or other unsolicited
bulk email, or computer or network hacking or cracking,

- Violates the Ryan Haight Online Pharmacy Consumer Protection
Act of 2008 or similar legislation, or promotes, encourages or
engages 1n the sale or distnbution of prescription medication
without a valid prescription,

» Infninges on the intellectual property nghts of another User or any
other person or entity,

+ Violates the privacy or publicity nghts of another User or any other
person or entity, or breaches any duty of confidentialty that you
owe to another User or any other person or entity,

= Interferes with the operation of this Site or the Services found at
this Site,

« Conlains or installs any viruses, worms, bugs, Trojan horses or
other code, files or programs designed to, or capable of, disrupting,
damaging or imiting the functionahty of any software or hardware,
or

- Contains false or deceptive language, or unsubstantated or
comparative claims, regarding Go Daddy or Go Daddy's Services

v You will not copy or distribute in any medium any part of this Site or the
Services found at this Site, except where expressly authorized by Go Daddy

vi You will not modify or alter any part of this Site or the Services found at this Sile
or any of its related technologies

v You will not access Go Daddy Content (as defined below) or User Content
through any technology or means other than through this Site itself, or as Go
Daddy may designate

v You agree to back-up all of your User Content so that you can access and use it
when needed Go Daddy does not warrant that it backs-up any Account or User
Content, and you agree to accept as a nsk the loss of any and all of your User
Content

http //www godaddy com/agreements/showdoc aspx?pageid=UTOS 5/20/2011
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Risk Committee of the Board

Steve Crocker

Charr [hiography]

Mike Sifber Bruce Tonkin E:ﬁ:‘::j"a' g::_ac‘::n:’“"
% MD :am:)aerh ] Mlem:naer Mlemberh
Minutes
+ 2011 Minutes
+ 2010 Minutes
- 2009 Minutes
Background
The Risk Committee was established by the Board at its 7 November 2008 meefing
Charter
The Committeg's charter was adopted and approved by the Board on 6 March 2009

Members of the Commuttee

Steve Crocker (Chair), Mike Silber (Member), Bruce Tonkin (Member), Rajasekhar Ramara) {Member), and Suzanne Woolf {(Non
-Voting Member)

Presentations at ICANN Public Meetings

= March 2011 - Siicon Valley/SF
. camber 2010 - Cartagena

* Juna 2010 - Brussels

* March 2010 - Nairob

= Dgctober 2009 - Seoul

* June 2009 - Sydney

March 2009 - Mexico Cily

htte //www 1cann org/en/committees/nsk/ 5/20/2011
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Risk Committee Charter
As approved by the ICANN Board of Directors 6 March 2009

Purpose

The Process and Systems Risk Committee of the ICANN Board 1s responsibte for the assessment and oversight of
poiidles implemented by ICANN designed to manage ICANN's nsk profile, Indluding the establishment and implementation
"of standards, conirols, Imits and guidelines related to nsk assessment and nsk management, including but not kmited to

A4

financial, legal and operational nsks and other nsks concerning {CANN's reputation and eth)cal standards

Scope of Responsibilities

The following responsibilities are set farth as a guide for fulfiling the Commitiee’s purposes The Commuttee 15 authonzed
to carry out these activibes and other actions reasonably related to thea Cammittee’s purposes as may be assigned by the

Board from bme o tme

A Oversight of nsk management for ICANN as an orgaruzation, Including the foliowing actvities
1 Rewiewmng and advising on ICANN policies, plans and programs relating to nsk management,

2 Monitonng the effectiveness of nsk management programs, including operational nsk management and
controls,

3 Oversight of the significant non-financial nsk exposure for ICANN and steps taken to monitor and control
such exposure,

4 Staying informed on ICANN conditions and gawnng farmthanty with ICANN processes in order to identify
potential future nsks and advise on plans for addressing these rnisks as appropnate, and

§ Reviewing other areas of nsk concentration as appropnate

B Oversight of operational activities including reviewing information and monitonng the effectiveness of the
management of operational actrvilies such as

1 The effectiveness of the technology uilized by ICANN,
2 The adequacy of ICANN'’s business continuity policies, and

3 Addressing changes In the business environment that may be matenal to ICANN operations, and

Composition

The Commutiee shall be compnsed of at least three, bul not more than five voting Board Directors and not more than [ ]
Liaison Directors, as determined and appointed annually by the Board, each of whom shall comply with the Conflicts of
Interest Paolicy (see http /iwww icann org/en/committeas/corcor-policy-301ul09-en him ) The voting Directors shall be the
voting members of the Committee The veling Directors shall be the voting members of the Commiites The members of
the Commuftee shall sarve at the discretion of the Board

Unless a Commitiee Chair 1s appointed by the full Board, the members of the Committee may designate its Chair from
among the voting members of the Committee by majonty vole of the full Committee membership

The Committee may choose to organize itself 1nto subcommitiees to facilitate the accomphshment of its work The
Committee may seek approval and budget from the Board for the appointment of consultants and advisers to assist i its
work as deemed necessary, and such appointees may attend the relevant parts of the Committee meetings

Meetings

The Risk Committee shall meet at least three tmes per year, or more frequently as it deems nacessary to carry out its
responsibilites The Committee’s meetings may be held by telephene and/or other remote meeting technologies
Meetings may be called upon no less than forty-eighl {48} hours notice by either (1) the Chair of the Commuttee or (n) any
two members of the Committee acling together, provided that regularly scheduled meetings generally shall be noticed at
least one week in advance

Voting and Quorum

A majonty of the voting members shall constiute a quorum Vobing on Commitiee matiers shall be on a one vole per
member basis When a quorum 1s present, the vote of a majonty of the voting Committee mambers present shall
constitute the action or decision of the Committee

Recording of Procsedings

http //www 1cann org/en/committees/risk/charter htm 5/20/2011
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A preliminary report with respect to actions taken at each meeling {telephonic or in-person) of the Committee shall be
recorded and distnbuted to committee members wathin two working days, and meeting minutes shall be posted promptly
following approval by the Committee

Vil Review

The performance of the Committee shall be reviewed annually and informally by the Board Govemnance Committee The
Board Governance Committee shall recommend to the full Board changes in membership, procedures, or responsibilities
and authorities of the Committee if and when deemed appropnate Performance of the Commitiee shall also be formally
reviewed as part of the penodic independent review of the Board and its Commitiees
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Conflicts of Interest Policy
30 July 2009
ARTICLE | ~ PURPOSE AND ADMINISTRATION
Section 1 1 The purpose of the Conflicts of Intarest Policy {the “COI Policy”) 1s to ensure that the deliberations and decisions of

NN are made In the interesis of the global Internel communily as a whole and to protect the interests of ICANN when I,
_1s contemplaling entenng nto a transaction, contract, or arrangement that might benefit the pnivate interest of a Covered Person,

Section 1 2 A Covered Person (see Section VII below for definiions of all defined terms that can be identfied throughout this
Policy with initial capital letters) may not use his or her positian with respect to ICANN, or confidential corporate information
obtained by hum or her relating to ICANN, in order to achieve a financial benefit for imself or herself or for a third person,
inciuding another nonprofit or chantable organization

Section 1 3 This COI Policy 1s intended to supplement but not to replace any apphcable laws goveming conflicts of interest in
nonprofit and chantable corporabions

Section 1 4 ICANN will encourage ICANN Supporting Organzation and Advisory Committees and other ICANN bodies, as
appropnate, to consider implementing the pnnciples and practices of this COl Policy as relevant

Section 1 5 The Board Govenance Committee shall administer and monitor comphance with the COl Policy

Section 1 6 Centain Capitalized Terms used n this CO1 Policy shall have the meanings set forth in Article VI of this COIl Policy
ARTICLE Il - PROCEDURES REGARDING CONFLICTS OF INTEREST

Section 2 1 Duty to Disclose

(a) In connection with any proposed transaction, contract, or arrangement being considered by ICANN, a Covered
Person shall promptly disciose to the Board Govemance Committee the existence of any Potential Conflicts that
may glve nse to a Conflict of Interest with respect to the proposed transaction, contract, or arrangement

{b) The disclosure to the Board Governance Committee of a Potential Conflict shall be made pursuant to such
procedures as the Board Governance Comnuttes may estabhsh from time to ime The Covered Person making
such disclosure 1s referred to herein as an Interested Person

Section 2 2 Determining Whether a Conflict of Interest Exists

(a) After disclosure of a Potential Conflict by an Interested Person, the Board Governance Committee shall have a
discussion with the Interested Person regarding the matenal facts with respect to the Potential Conflict

{b} Thereafter, in the absence of the Interested Person, Disinterested members of the Board Governance
Commitiee shall determine whether or not the circumstances disclosed by the Interested Person regarding the
Patential Conflict constitute a Conflict of Interest, and, subject to a contrary finding by the Disinterested Board
members, the determination by the Disinlerested members 10 this regard 15 conclusive and may not be challenged
by the Interested Person If the Interested Person 1s a Director, such determination shall be reported to the
Disinterested Board members at the next Board meeting and shall be subject to Board ratfication

Section 2 3 Procedures for Addressing a Conflict of Interest.

(a) If the Board Governance Commitiee determines that a Conflict of Interest exIsts, the Conflicted Person may
make a presentation to the Board Governance Comrmitiee regarding the transaction, contract, or arrangement

After any such presentation, the Conflicted Person shall leave the meelng and shall not be present dunng any
discussion of the Conflict of Interest

{(b) The Chanr of the Board Governance Committee shall, if appropnate, appoint a Disinterested person or
commiitee 10 investigate alternatives to the proposed transaction, contract, or arangement i the Conflicted
Person 1s a Board member, the findings shall be reported to the Board

(c) After exeraising due diligence, the Board Governance Commitiee shall determine whether ICANN can obtain
with reasonable efforts a more advaniageous transactien, contract, or arrangement in a manner that would not give
nse lo a Confhict of Interest If the Conflicted person i1s a Board member such delermination shall be reported to the
Board

(d) If a more advantageous transaction, contract, or arrangement 1s not reasonably possible under arcumstancas
not producing a Conflict of interest, the Board Governance Committee, and where the Conflicted Person 1s a Board
member, the Board, shall determine by a majonty vote of the Disinterested members whether the transaction,
contract, or arrangement 15 1n ICANN's best interest, for its own benefit, and whether it 1s fair and reasonable to
ICANN In conformity with those determinations, the Board Govarnance Commuttee or the Board, as apphcable,
shall make 1ts decision as to whether ICANN should enter into the transaction, contract or arrangement
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Section 2 4 Duty to Abstain

{a) No Director shali vole on any matter in which he or she has a matenal Financial Interest that wall be affected by the outcome
of the vote

(b) In the event of such an abstention, the abstaining Director shall state the reason for the abstention, which shall be noled in
the notes of the meeling in which the abstention occurred

{c) No Direclor shall partiaipate in Commutiee or Board deliberations on any matter in which he or she has a matenal Financial
Interest without first disclosing the conflict and until a majonty of Disinterested Committee or Board members present agree on

whether and in what manner the Board member may particapate
Section 2 5 Violations of the Conflicts of Interest Policy

(a) If the Board Govemnance Committee has reasonable cause to believe a Covered Person has failed to disclose
an aclual or Potential Conflict of Interest, the Board Govemnance Committee shall inform the Covered Person, and
intiate the procedures descnbed in Section 2 2and 2 3

ARTICLE ll- RECORDS OF PROCEEDINGS

Section 3 1 The written or elecironic records of the Board and the Board Governance Committes relating to Conflicts of Interest
shall contain

{(a) The names of Covered Persons who disclosed or otherwise weare found to have a Potenual Conflict in
connection with a proposed transacton, contract, or arrangement,

(b) The nature of the Potential Conflict,
(c) Any action {aken to determine whether a Conflict of Interest was present,

{d) The Board's or Board Governance Committee's, as applicable, decision as to whether a Conflict of Interest in
fact existed,

(e) The names of the persons who were present for discussions and votes relating to the transaction, contract, or
arrangement,

{f) The content of the discussion, including any allematives to the proposed transaction, contracl, or arrangement,
and

(g) A record of any votes taken in connection therewith
ARTICLE IV — COMPENSATION

Section 4 1 A Covered Person who recerves compensation, directly or indirectly, from ICANN for services may not vote on
matters pertaining to the Covered Person's compensation

Section 4 2 A Covered Person may not vote on matters periaining to compansation received, directly or Indirectly from ICANN by
a member of the Covered Parsen's Family or by an individual with whom a Covered Person has a close personal relationship,
including, but not limited to, any relationship other than kinship, spousal or spousal equvalent that establishes a significant
personal bond between the Covered Person and such other individua! that in the judgment of the Board Govemance Committee
could impair the Covered Person's ability to act farly and independently and in a manner that furthers or 1s not opposed to, the
best interests of ICANN

Section 4 3 No Covered Person who receives compensation, directly or indirectly, from ICANN, either individually or coflectively,
1s prohibited from prowviding information 1o the Board or to any Commuttee regarding the Covered Person's compensation

ARTICLE V ~ ANNUAL STATEMENTS

Section 5 1 Each Covered Person shall annually sign a statement which affirms such Covered Person (1) has received a copy of
the COI Policy, (n) has read and understands the CQI Palicy, (i) has agreed to comply with the COl Policy, and (iv) understands
ICANN is a tax-exempt organization descnbed m § 501{cX3) of the Internal Revenue Code and that in order 1o mamntam is
federal tax exemption, ICANN must engage pnmanly in activiies which accomplish one or more of ICANN's tax-exempt

purposes
ARTICLE VI — PERIODIC REVIEWS

Section 6 1 To ensure ICANN operates in a manner consistent with its tax-exempt purposes and does not engage in achvities
that could jeocpardize its tax-exempt status, [CANN's Officg of the General Counse! and Finance Department shall conduct
peniodic raviews of its purposes and actvities

Section 6 2 These penodic reviews shall, at a minimum, include the follomng subjects
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(a) Whethar activibies carned on by ICANN are congistent with and in furtherance of one or mora of ICANN's tax-
exempt purposes,
(b} Whether ICANN follows policies and procedures reasonably calculated lo prevent pnvale Inurement more than

incidental private benelit, excess benelit transactions, substantal lobbying, and paricipation or intervention in any
political campaign on behalf of or in opposition to any candidate for public office, and

* {c) Whelher compensation arrangements and benefits are reasonable, are based on appropnale dataas to

comparability, and are the resuft of arm’s length bargamning

{d) Whether partnerships, joint ventures, and arrangements with organizations that provide management personnel
or management services conform to ICANN's writien policies, are properly recorded, reflect reasonable investment
or payments for goods and services, further tax-exempt purposes, and do not result in pnivate Inurement more than
incidental private benefit, or in an excess benefit transaction

Section 6 3 When conducting the penodic reviews, ICANN may, but need not, use outside experts and/or advisors If outside
experts andfor advisors are used, their use shall not relieve the Board of ICANN of its responsibility for ensuring penodic reviews

are conductad In the manner prescnbed in this Article

ARTICLE VIl -~ DEFINITIONS

Section 7 1 As used in this COI Policy, the following terms shall have the meanings set forth below

(a) "Board Liaison” shall mean those haisons to the ICANN Board of Directors appointed in accordance with
ICANN's Bylaws

{b) "Compensation” includes direct and indirect remuneration as well as gifts or favors that are substantial in
nature

(c) "COI Policy” means this Conflict of Interest Policy as adopted by the Board of ICANN on 30 July 2009

{d) A "Conflict of Interest” anses when the Board or Board Governance Committee, as applicable, following the
procedures set forth 1n Artticdes |l and Il of this COI Policy, determines that a Covered Person has disclosed a
Potential Conflict that may in the judgment of 2 majonty of the Disinterested members of the Board or Board
Govemance Committee, as applicable, adversely impact the Covered Person’s ability to act faldy and
independently and in a manner that furthers, or 1s nol opposed to, the best interests of ICANN

{e) "Confiicted Person” means a Person that has been detanmined by the Board Govemnance Committee to have a
Conflict of Interest

(f) "Covered Person” shall mean an Officer, Director, Board Liaison, or Key Employea of ICANN
(g) A “Director” 1s any voting member of the Board of ICANN

{h) "Disinterested” means not having a Potential Conflict with respect to a transaction, contract, or arrangement
being considered by ICANN

(1) "Domestic Partner® shall mean an individual who resides at the same residence as the Covered Person as his or
her spousat equivalent

(1) A "Duality of Interest” anses when with respedt to a transaclion, contracl, or armangement, a Covered Person or
a member of a Covered Person's Family has a fiduclary relationship with another party to a proposed transaction,
contract, or arrangement which gives nse to a circumstance in which the fiduciary duties of the Covered Person to
ICANN and the fiduciary duties of the Covered Parson, or the fiduciary duties of the Family Member of the Covered
Person, to the other party may be in confict A Duality of Interest does not constitute a Conflict of Interest if ICANN
and all other parties to the transaction, contracl, or arrangement, being in possession of all matena! facts, wave the
conflict in wnting

(k) The *Family” of any Covered Person shall include the Covered Parson's spouse, Domestic Partner, siblings and
therr spouses or Domestic Partners, ancestors and iheir spouses or Domestic Pariners, and descendants and therr
spouses or Domaestic Partners

(1) A *Financial Interest” exists whenever a Covered Person has, directly or indirectly, through business,
investment, or Family (1) an ownership or investment Interest in any antity wath which ICANN has a transaction,
contract, or other arrangement, {1t} a compensalion arrangement with any entity or indvidual with which ICANN has
a transaction, contract, or other arrangement, and (i) a potential ownership or investment interest in, or
compensation arrangement with, any entity or individual with which ICANN is negotiating a transaction, contract, or
other arrangement Compensation includes direct and sndirect remuneration as well as gifts or favors that are not
insubstantial Transactions, contracts, and arrangements include grants or other donations as well as business
arrangements A Financial Interest 1s a Potential Conflict but s not necessanly a Conflict of Interest A Financial
Interest does not become a Conflict of Interest until the Board Governance Committee, following the procedures
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st forth In Articles 11 and 11l of this COt Policy, determines that the Financial Interest consuiutes a Conflict of
Interest

(m) An “Interested Person”1s a Covered Person who has a Potental Conflict of Interest with respect to a particular
transaction, contract, or arrangement under consideration by the Board or Board Governance Committee, as

applicable

{n) “Internal Revenue Code" shall mean the United Stales Intemal Revenue Code of 1986, as amanded, or any
future revenue statute replacing the 1986 Code

{0) “lnurement,” as used In this COI Policy, shall mean (1) a transaction in which ICANN provides an economic
benelfit, directly or indirectly, to or for the use of any Covered Person where the value of that economic benefit
excaeds the value of the consideration (including the performance of services) that ICANN recervas in exchange,
or (i) any transaction or arrangement by or through which a Covered Person recerves a direct or indirect
distnbution of ICANN's net earmungs {other than payment of fair market value for property or the nght to use
praperty and reasonable compensation for services)

{p) A "Key Employee” 1s an employee of ICANN designated as a member of the Executive Management teamn of
ICANN, but who s not an Officer or Director

(q) An “Officer” Is an individual holding a pasition designated as an Officer by ICANN's Bytaws or by resolution of
tha Board and Includes, without lmitation, the President of ICANN

{r) A "Person” includes an individual, corporation, hmited liability company, partnership, trust, unincorporated
association, or other entity

(s) A "Potential Conflict” means any one or mare of the following (1} a direct or indirect Finangia! Interest in a
transaction, contracl or arrangement being considered by ICANN by a Covered Person or a member of a Covered
Person's Family, () a Duality of Interest by a Covered Person or a member of a Covered Person's Family with
raspect to another party to a transaction, contract, or arrangement being consideraed by ICANN that has not been
waived in wnng by all parties to the transaction, contract, or arrangement, or {n) a close personal relationship
between the Covered Person, or a member of a Covered Person's Family, with an individual who s, dlrectly or
indirectly through business, investment, or Family, a party to a transaction, contract, or arrangement being
considered by ICANN

Seclion 7 2 Where terms used i this COI Policy have a particular meaning under the Intemal Revenue Code, this COl Policy

shall be construed 1o incorporate that meaning |

Section 7 3 All other terms used in this COI Policy shall be given their ordinary, everyday meaning
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standard for copynght infringement 1s
whether the defendant's work 15 substan-
bally similar 1o plainnff's work Eden
Toys, Inc v Florelee Undergarment Co
Inc, CA2(NY) 1982 697 F2d 27 217
USPQ 201, on remand Copyrights
And Intellecrual Property &= 12(1),” Cops-
Nghts And Intellectual Property ¢ 53(1)

. Cleaming  product  manufacturer's

kiichen appearance checklist” was not
Copynightable checklist did not convey
any information and was neither onginal
Oor creatne Portionpac Chenucal Corp
v Sanitech Systerns, Inc M D Fla 2002
217 F Supp 2d 1238 Copynghts And In-
tellectual Property = 12(1)

Work of authorship 1s considered ong-
hal” under Copyrght Act f work owes
5 ongin to author or authors and if 1t
Possesses ar least some mummal decree of
Creantvity Cabrera v Teatro Del Sesen-

Elaﬂlnc. D Puerto Rico 1995, 914 F Supp

mSmc qua non of copynght 1s ongnality,
o Quahfy for copynght protection, work
. ‘-‘;t be onginal to author FASA Corp

laymates Toys, Inc. N D Il 1996, 912
Supp 1124, vacated n part 108 F 3d

SUBJECT MATTER AND SCOPE

105

17 § 102

Note 33

140, 41 US PQ 2d 2015, on remand 1
FSupp2d 859, 47 USPQ2d 1034
Copynghts And Intellecrual Property &
12(1)

Overall presentauon of autornotuve ad-
verhising promoung “‘test marker pricing”’
was sufficiently onginal to be copynighta-
ble phrase 'test market pricing” was
prnted 1n large block letters at top of
page, immediately below, stars bracketed
“THREE DAYS ONLY,” promoutonal ma-
tental indicated that day, month, date and
hours of the three days were to follow,
advertisement also included specific text,
and phrase ‘price sells cars’’ was graphi-
cally represented Johnsoen v Automo-
uve Ventures, Inc WD Va 1995, 8%0
F Supp 507,36 USPQ2d 1385 Copy-
rights And Intellectual Property & 104

Relatively modest amount of ortginahty
suffices for copymght protecuon Mod-
ermn Pub a Div of Unisystems, Inc v
Landoll Inc, SDNY 1994, 841 F Supp
129, on reargument 849 F Supp 22
Copynights And Intcllectual Property &=
12(1)

Plainnffs 1in copyrght infringement ac-
uon showed onginelity i authorship,
complhance with formalines to secure
copyright and their ownership of copy-
rights by filing copies of copynght regms-
trations for their works mvolved Chi-
Boy Muste v+ Towne Tavern Inc,
N D Ala 1991, 779 FSupp 527, 21
USPQ2d 1227 Copynghts And Intel-
lectual Property € 83(3 1), Copynights
And Intellectual Property &= 83(5)

Standard of “originahty ’ requred for
copynghtabiiity 1s munimal, requining net-
ther novelty nor uniqueness, work need
only be independently created by author
and embody very modest amount of 1ntel-
lectual labor Apple Computer, Inc
Microsoft Corp, NDCal 1991 739
FSupp 1444, 18 USPQ2d 1097, on
reconsiderauon 779 F Supp 133, 20
USPQ2d 1236, affirmed 35 F 3d 1435,
32 USPQ2d 1086, certioran demed
15 SCt 1176 513 US 1184, 130
LEd2d 1129 Copynghts And Intellec-
tual Property &= 12(!)

For copynght purposes, test of onginal-
ity 15 one of low threshold Moore v
Lighthouse Pub Ceo, Inc, S D Ga 1977,
429 F Supp 1304 Copynghts And Intel-
lectual Property 4= 12(1)
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Westlaw,

AMJUR COPYRIGHT § 2
18 Am Jur 2d Copynght and Literary Property § 2

Page 1

Amencan Junsprudence, Second Edition
Database updated May 2011

Copynight and Literary Property
Lisa A Zakolski } D

1 In General
A Scope of Copynght Protection, Administration

Topic Summary Cerrelation Table References

§ 2 Aim and effect of copyright law

West's Kex Number Digest

West's Key Number Digest, Copynght and Intellectual Property €2

While the immediate effect of the copynight law 1s to secure a fair retun for an author's creative labor,[]]
The ulumate aim 1s, by this incenuve, to sumulate artistic creativity for the peneral public good [2] Thus, copy-
nght policy_is_meant to balance_protection, which seeks to ensure a fawr return to authors and inventors and
thereby 1o establish incentuves for development, with dissemination, which seeks to foster leaming, progress,

and development [3]

The monopoly privileges that Congress may authenize under the Copynght Clause of the Consumtion are
neither unlimited nor primanty designed to provide a special privaie benefit, rather, the hmned grant 15 a means
by which an impornant public purpose may be achieved [4] The sole nterest of the Unuted States and the primary
object 1n confermng the monopoly e 1n the general benefits derived by the public from the labors of authors [5)
[n other words copyright benefits the public by providing an incentive 10 stimulate artistic creativity tbrough the
grant of a temporary monopely to a copynght owner [6] The copyright law 15 intended to motivate the creative
activity of authors by provision of a special reward and to allow the public access to the product of thewr genus
after the limited penod of exclusive control has expired [7] the reward to the owner 15 a secondary consideration
that serves the primary public purpose of inducing release to the public of the products of the author's or artist's
creauve genus [8}

Observaton.

The protecuon of pnivacy 1s not a funcuion of the copynght law, (o the contrary, the copynght law offers a lim-
1ted monopoly to encourage ultimate public access to the creauve work of the author [9]

CUMULATIVE SUPPLEMENT
Cases

lntellecrual property clause of Constitution is intended to motivate creauve acuvity of authors and inveniors
by provision of special reward, and to allow public access to products of theiwr genws after limited period of ex-

© 2011 Thomson Reuters No Claim to Ong US Gov Works
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CJS TRADEMARK 3§ 321
87 C J S Trademarks, Etc § 321

Page 1

Corpus Juns Secundum
Databasc updated March 2011

Trade-Marks, Trade-names, and Unfair Competinon
John Bourdeau, J D , James Buchwalter, J D, John ] Dvorske, J D, M A, Rebecca Hatch, J D, Stephen Lease,
J D, Lucas Marun, J D, Jeffrey ] Shampo, 1D

IX Remedies and Procedure
A Cwvil Acnons or Proceedings
4 Ewvidence

d Weight and Sufficiency of Evidence
(1) In General

Topic Summary References Correlation [able

§ 321. Confusion or deception

West's Key Number Digest

West's Key Number Digest, Trademarks €==1629(1)
On cither a claim of a trademark mfningement or a clamm of unfarr compettion, a prnima facie case 1s_made

out bv showing the use of one's trademark by another 1n a way_that 15 Dhely to confuse consumers about the

product's source

On eirther a claim of a trademark infningement or a claim of unfair competition, a pnma facie case 15 made
out by showing use of one's trademark by another in a way that 1s likelv 1o confuse consumers as to the product's
source [1] Likelihood of confusion in the use of trade names can be shown by presenting circumstances_from
which courts might conclude that persons are hikely to transact business with one party under the belief they are
dcalmg wu.h another Qarty_L?;]_Th: court may properly consider the similanty of the parties’ products as enhan-
“Cing confusion caused by partial similanty of marks and 1s not required to separately assess potental the confu-
s1on ansing solely from the marks [3]

In a trademark mnfrningement and unfair compeunon case where the planuff seeks damages and mjunctve
relief, the plainuff must prove the likelihood of confusion by a preponderance of the evidence[4] and more than
shght confusion must be shown [5] To prevail on a claim for common-law trademark mfringement under the
Lanham Act, a party must demonstrate a likelihood of confusion [6]

Consumer surveys

While surveys are not required to prove the hkehhood of consumer confusion,(?] i a trademark infnnge-
ment smt, actual confusion may be proven by market research sum eys {8] Furthermore, the absence of consumer
surveys tends 1o show that actual confusion between the marks cannot be demonstrated [9]

In an action for a trademark infringement, there are two important factors 10 be considered 1 determimng
the weight to be accorded to the resulis of a consumer survey the format of the survey and the methods used to

© 2011 Thomson Reuters No Claim to Onig US Gov Works

http //web2 westlaw com/pnnt/printstream aspx?fn=_top&spa=003137534-4000&prfi=HT  5/20/2011
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Westlaw,

AMJUR TRADEMARK § 86 Page 1
74 Am Jur 2d Trademarks and Tradenames § 86

Amencan Junsprudence, Second Editon
Database updated March 2011

Trademarks and Tradenames
John Kimpflen, J D

VII Infnngement and Unfair Compeution
A in General
2 Elements of Trademark Infnngement

Topic Summary Correlation Table References

§ 86 Likelihood of confusion, reverse confusion

West's Key Number Digest
West's Key Number Digest, Trade Regulation €334

A L.R. Library

"Post-sale Confusion” 1n Trademark or Trade Dress Infringement Actions under § 43 of the Lanham Trade-
Mark Act (15USCA §1125) 145 AL R Fed 407

It 15 only a likelthood of confusion that must be proved 1o establish trademark infringement under the Lan-
ham Act {1] and proof of actual confusion 1s not required [2]

The factors that aid 1n determumng whether a ikelihood of confusion exists between two marks for purpose
of trademark infringement action, include
_* the degree of similaniy between the marks[3]
+ the intent of the alleged infringer lb'?t_cl_opugg 1ts mark[4]
+ evidence of actual confusion[5]
"« the relation 1n the use and the manner of marketing between the goods or services marketed by the compet-
ng parties[6)
» the degree of care likely to be exercised by purchasers[7]
« the strength or weakness of the marks|§]
* the quality of the defendant's product[9]
» actuat confusion of consumers[10]
+ the lihelihood of expansion of the product lines by the minal user{11]

Although no one factor 1s decisive, in assessing the likelinood of consumer confusion berween two trade-
marks, the similanty of the marks, the intent of the defendant and evidence of actual confusion are the most 1m-
portant considerauons [12]

Practice Guide:

© 2011 Thomson Reuters No Claim to Onig US Gov Works
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603 F Supp 35,224 USPQ 493
(Cite as: 603 F.Supp 35)

brand name licensing program, using “ BUD 7,
“BUDWEISER” and “ THIS BUD'S FOR YOU "
promoung the sale of nearly every kind of conceiv-
able product from t-shins to tote bags A-B's -
censees render royalty reports and payments on a
quarterly basis to A-B in accordance with ther li-
cense agreements In August of 1984 there were
some 290 acuve licensees whose merchandise in-
cluded vanous decorative accessories, gifiware, pa-
per goods, clothing, housewares, sporting goods,
artworks, novelues, desk accessones, toys games,
jewelry and luggage

Annual revenues generated at the wholesale
leve]l have been 1n excess of $20,000,000 00 annu-
ally since 1982, with retai]l sales in excess of
$40,000,000 00 A-B's hcensing royalty revenues
for 1983 were 1n excess of $570,000 00 and are ex-
pected to exceed $650,000 00 for 1984

After_viewing hundreds of pictures of vanous
kinds of merchandise, this Court concludes that, al-
_though "BUD” and “"BUDWEISER" have been

“used n floral-relaied promouons, prior to thé com-

mencement of this ltigation_ the _slogan, “THIS
BUD‘S FOR 'YOU”, had not been licensed for use
n connccl_lon with Lhe sale of fresh-cut flowers,
PN hor has AZB ever sold fresh—cut flowers In

short “while there can be no doubi about the

Page 5 of 8

Page 4

with GRO-MAN (for whom CP Products
serves as a distributor) untl July of 1983

The goods in question are totally unrelated
The dictionary defines beer as a “malted and
hopped somewhat bitter alcoholic beverage,” a
flower as “a shoot of the sporophyte of a higher
plant that 1s modified for reproduction and consists
of a shortened axis beanng modified leaves”, and
the troublesome word “bud” as “a small lateral or
termnal protuberance on the stem of a plant that 1s
an undeveloped shoot™ ™ It 15 absurd to believe
that any consumer could confuse beer with tlowers,
even of the underdeveloped vanety Indeed, A-B
admtts that 1t suffered no loss of beer sales as a res-
ult of the Flonsty' use of 1ty slogan 1n connectron
with “Sweetest Week™ 1n 1982

FN4 See Webster's Seventh New Collegi-
ate Dictionary ay 77, 108, 321 (1969)

Although the Flonsts intended to capitalize on
the slogan which had been populanzed by A-B,
there 15 no evidence that they *38 intended to de-
ceive the public into believing that A~B was con-
nected in any way with their product, namely fresh-
cut flowers Nor was there any evidence of actual

confusion presented_to the Court. No consumer

called any flonst asking to be delivered a six-pack.

strength of A=B'S sfogan_with respect to o _beer._and
its licensed use_for the promotion of many other
kmnds of merchandise, there also can be no_ doubt

nor did any consumer call A-B seeking to purchase ’
two dozen roses The markeung channels for the /
products are totally different The Flonsts, in se-

about 1ts lack of strength with respect to fresh-cut

flowers

EN3 There 1s a dispute as to whether A-B
got the 1dea for licensing the slogan * THIS
BUD'S FOR YOU™ in connection with the
sale of fresh-cut flowers from the Flonsts
dunng settlement negouiations 1 connec-
tion with this lawsuit as alleged 1in the
Flonsts' counterclaim, or whether such -
censing  was  being negotiated between
A-B and other parties prior to that ume It
15 clear, however, that A-B did not con-
clude a formal wntten license agreement

lecung “THIS BUD'S FOR YOU,” dld ntend to_

thcy "did not mtend to decerve consumers nt nto be-
_lieving that_the fresh-cui flowers were in_fact_ _bemng__
_marketed by A-B, or_that they, the Flonsts, were

marketing beer

A-B relies heavily on a survey, conducted at a
local shopping mall A total of 472 representative
members of the general consuming public (adults
between 21 and 65) were shown either the Florists'
television commercial, or s July, 1984 newspaper
adverisement Each person was asked 1) who they
believed sponsored or promoted the advertisement,

© 201] Thomson Reuters No Claun o Ong US Gov Works

http //web2 westlaw com/pnnt/printstream aspx?vr=2 0&mt=Wecstlaw&destination=atp&s  5/20/2011
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KeyCite* Cases and other legal matenals listed in KeyCite Scope can be
researched through the KeyCite service on Westlaw» Use KeyCite to
check eitations for form, parallel references, prior and later history, and
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d
: I. CONVERSION

e A IN GENERAL

10 Research References

1 West's Key Number Digest
Trover and Conversion €=1, 3 to 12, 70

ALR Library

A LR Index, Conversion
West's A L R Digest, Trover and Conversien &1, 3 to 12, 70

%]
g

1
"
.
L

Legal Encyclopedias

N Am Jur 2d, Conversion §§1to0 6
CJ S, Trover and Conversion §§ 1, 3, 4, 8

Forms
2 Am Jur Pleading and Practice Forms, Conversion §§ 4, 5, 7

§1 Generally; “conversion” defined

Research References

West’s Key Number Digest, Trover and Conversion €1
Am Jur Pleading and Practice Forms, Conversion §8§ 4, 5 (Instruc-
tron to jury—Defimtion of conversion)

-3

e o
e

tyal

—_——— -

Conversion has been defined as

e The wrongful exercise of dominion over property to the
exclusion of the rights of the owner, or withholding 1t
from the owner’s possession under a claim 1nconsistent
with his or her nghts' B

e Any exercise of dominion or control wrongfully exerted

.

=%

e 1

4

[Section 11 & M Mortg Corp, Inc, 624 F

'Fenix Enterpnses, Inc v M Supp 2d 834 (SD Ohio 2009) (ap-

393




§1

Ouro JURISPRUDENCE 3p

over the personal property of another in demal of o
under a claim 1nconsistent with the owner’s nghts?

e A wrongful exercise of dominion or control over the
property of another 1n denial of or under a clajm
inconsistent with his or her nghts®

e Any exercise or control wrongfully exerted over the
personal property of another in demal of, or under 5
claim inconsistent with, his or her rghts*

e The wrongful control of personal property belonging to
another 1n demal of the owner’s rights®

e The wrongful control or exercise of dominion over
property belonging to another inconsistent with or 1n
denial of the nghts of the owner®

e An exercise of domumon or control wrongfully exerted

plying Ohio law), Allan Nott Ents,
Ine v Nicholas Starr Auto, LL C,
110 Ohio St 3d 112, 2006-Chto-
3819, 851 N E 2d 479 (2006), State
ex rel Toma v Corngan, 92 Chio
St 3d 589, 2001-Ohi10-1289, 752
N E 2d 281 (2001}, Jarupan v
Hanna, 173 Ohio App 3d 284,
2007-Oho-5081, 878 N E 2d 66
(10th Dist Franklin County 2007)

*Slough v Telb, 644 F Supp
2d 978 (N D Ohio 2009} (applying
Ohio law), Supenior Piping Contrs ,
Ine v Reilly Industries, Inc,
2008-Oh1o-4858, 2008 WL 4356107
{Ohio Ct App Bth Dist Cuyahoga
County 2008), Morgan v Mikhail,
2004-Ohio-5792, 2004 WL 2445219
(Ohio Ct App 10th Dist Frankhn
County 2004), Tolson v Trangle
Real Estate, 2004-Oh1o-2640, 2004
WL 1157473 (Ohio Ct App 10th
Dist Frankhn County 2004),
McCartney v Umiversal Electric
Power, Corp , 2004-Ch10-959, 2004
WL 384167 (Ohio Ct App 9th Dist
Summit County 2004), Landskro-
ner v Landskroner, 154 Ohio App
3d 471, 2003-Oh104945, 797 N E 2d
1002 (8th Dist Cuyahoga County
2003)

*Tinter v Lucik, 172 Ohio

394

App 3d 692, 2007-Oh10-4437, 876
N E 2d 1026 (8th Dist Cuyahoga
County 2007)

‘Bone v McCutcheon, 159
Ohio App 3d 571, 2005-Oh10-299,
824 N E 2d 1013 (2d Dist Clark
County 2005)

Portage Cty Bd of Commrs
v Akron, 156 Qhio App 3d 657,
2004-Oh10-1665, 808 N E 2d 444
{11th Dist Portage County 2004),
Judgment aff'd 1n part, rev'd in part
on other grounds, 109 Ohio St 3d
106, 2006-Oh1o-954, 846 N E 2d 478
(2006}

°Cong1'ess Lake Club v Witte,
2008-Oh10-6799, 2008 WL 5340219
{(Ohio Ct App 5th Dist Stark
County 2008), Barnett-McCurdy v
Hughley, 2008-Ohio-4874, 2008 WL
4358614 (Ohio Ct App 8th Dist
Cuyahoga County 2008), Pappas v
Ippolito, 177 Ohio App 3d 625,
2008-Oh10-3976, 895 N E 2d 610
(8th Dist Cuyahoga County 2008),
R T Builders, Inc v Granger,
2005-Ohi1o-6043, 2005 WL 3036539
{Ohio Ct App 7th Dhst Mahoning
County 2005), Ehas v Gammel,
2004-Ohio-3464, 2004 WL 1471038
(Ohio Ct App 8th Dist Cuyahoga
County 2004), R G Engineenng &
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E 3p _ ' CONVERSION AND REFLEVIN §1 ,‘,ﬂf'-;i{-:‘; 1
¥ I
f or lé‘f over property in denial of or under a claim inconsistent .}“-5.:' b
< with the nghts of another’ PR L.
the b e Any wrongful exercise of dominion or control exerted Eﬁj,ll o
am i over personalty of another 1n exclusion of the rights of ESE, ’r{:i;' '
g i the owner or withholding 1t from his or her possession = R
the o under a claim 1nconsistent with his or her nghts® I
iIr a 1 e An act of willful interference with a chattel, done i’:nf'-‘ L
g without lawful justification, by which any person gﬂ,i
Ito i;t? entitled thereto 1s deprnived of use and possession® ﬁgl‘".: r
3 e An intentional exercise of dominton or control over a P |
ver % chattel which so senously interferes with the right of k_:; Ll
*1n e another to control 1t that the actor may justly be g},f‘l.“n .
i required to pay the other the full value of the chattel™ ) ‘{: A
ted = Thus, the tort_of conversion serves to protect one having [‘ﬁ.‘s_fiﬁ“ji .l
3~ an ownership interest or other superior right 1n property Eflf'f}r-'.'n. |
876 §¥  against the derogation of that right by another havingan Babl
woga g __inferior interest 1n the property "' %;‘f‘_ !
: The fundamental 1dea underlying the tort of conversion 1s T
,19599 4 that of interference with the dominion or control over the |LML,{ € ,;3}‘1 l
ark j¥>  chattel incident to some general or special ownership, rather "?-‘ﬂ’f '
Hi5t  “than with the physical condition of the chattel itself The Rkt |
ors F‘g intent required 1s not necessarily a matter of conscious "S?LJ
157, I _wrongdoing It 1s rather an intent to exerase a domimon or [E*{. - '
32)4 _'_1‘ control over the goods which 1s in fact 1nconsistent with the e ! |
)art, : :lgi".rl v !
4:;"; [ *  Mfg v Rance, 2002-Oh10-5218, 2003-Ohuo-4709, 2003 WL 22060392 "“‘Kj: :
' 2002 WL 31168521 (Ohio Ct App (Ohwo Ct App 2d Dist Montgomery E‘L i X
4B 7th Dist Columbiana County 2002)  County 2003) ;,,.‘,'. ’
Zti.]% u "Fairbanks Mobile Wash, Inc *Staffilino Chevrolet, Inc v iyg ;
irk ] v Hubbell, 2009-Oh10-558, 2009 Balk, 158 Ohio App 3d 1, 2004-Ohio- T
e e WL 294936 (Ohie Ct App 12th 3633, 813 N E 2d 940 (7th Dist "k
WL ;"r E:st Warren County 2009), Belmont County 2004) ”'
it 55 g ybank Natl s o armen *Moffitt v Latteral, 2002-Ohio- ¥
PV ¥ : : = 4973, 2002 WL 31105394 (Ohio Ct g
- Je 2008 WL 5124562 (Ohio Ct App App 2d Dist Montgomery County ¥
10 il 7th Dist Columbiana County 2008), 2002) Y .
18), e | Dice v White Family Cos , 173 Ohio *

App 3d 472, 2007-Ohio-5755, 878
NE 2d 1105 (2d Dist Montgomery
County 2007), Union Sav Bank v
White Family Cos, Inc, 187 Ohio
App 3d 51, 2006-Oh1o-2629, 853
N E 24 1182 (2d Dist Montgomery
County 2006}, Busch v Premier
Integrated Med Assoc, Ltd,

""Misseldine v Corporate
Investigative Services, Inc,
2003-Oh10-2740, 2003 WL 21234928
{Ohio Ct App 8th Dist Cuyahoga
County 2003)

“In re Wilson, 383 BR 678
{Bankr N D Ohio 2007) (applying
Ohio law)
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§1

Oni0 JURISPRUDENCE 3p

plaintiff’s nghts * All that 1s required 1s that the tortfeasor
intend to do the act which interferes or 15 1nconsistent with
the ownership nghts of the true owner ™

¢ Practice Tip: The tort of conversion generally occurs
where and when the actual inyjury takes place and not at
the place of the economic consequences of the injury *

§ 2 Elements of conversion

Research References

West's Key Number Digest, Trover and Conversion €=1, 4 to 12

Typically, the elements of a conversion cause of action are
(1) the plaintiff's ownership or right to possession of the
property at the time of the conversion, (2) the defendant’s
conversion by a wrongful act or disposition of the plaintiff's
property rights, and (3) damages ' It has simmlarly been said
that conversion consists of the following clements (1) the
plaintiff’s ownership or interest 1n the property,’ (2) the
plaint1ff’s actual or constructive possession or immediate
right to possession of the property, (3) the defendant’s wrong-
ful interference with the plaintiff's right to possession, and

"*Moffitt v Litteral, 2002-Ohio-
4973, 2002 WL 31105394 (Ohio Ct
App 2d Dist Montgomery County
2002}

“n re Little, 335 BR 376
(Bankr N D Ohio 2005) (applying
Ohio law)

“State ex rel Toma v Corn-
gan, 92 Ohio St 3d 589, 2001-Chio-
1289, 752 N E 2d 281 (2001)

[Section 2]

'Fairbanks Mobile Wash, Inc
v Hubbell, 2009-Oh,0-558, 2009
WL 294936 (Ohio Ct App 12th
Ihst Warren County 2009),
Keybank Natl Assoc v Guarmen
& Secrest, PL L, 2008-Oh10-6362,
2008 WL 5124562 (Ohio Ct App
7th Dnst Columbiana County 2008),
Dice v White Family Cos, 173 Ohio

396

App 3d 472, 2007-Ohie-5755, 878
N E 2d 1105 (2d Dhst Montgomery
County 2007), Marriott Corp v
Lerew, 2005-Chi1o-5336, 2005 WL
2467055 (Oho Ct App 8th Dist
Cuyahoga County 2005), Coniey v
Caudill, 2003-Oh10-2854, 2003 WL
21278885 (Ohio Ct App 4th Dist
Pike County 2003)

As to ownership or right to
possession as a condition precedent
to an action for conversion, see §§ 18,
19

As to damages for conver-
sion, generally, see §§ 33 to 42

*Allied Erecting &
Dismanthng Co, Inc v
Youngstown, 151 Ohio App 34 16,
2002-Ohi10-5179, 783 N E 2d 523
(7th Dist Mahomng County 2002)
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QOuio JURISPRUDENCE 3D

KeyCite*- Cases and other lega! matenals hsted 1 KeyCite Scope can be
researched through the KeyCie service on Westlaw* Use KeyCite to
check citations for form, parallel references, prior and later history, and
comprehensive citator information, 1ncluding ctauons to other deasions

and secondary materials

I. IN GENERAL
A INTRODUCTION

Research References

West’s Key Number Digest
Egquity €=10 to 14, Fraud &1 to 7

ALR Library
A L R Index, Constructive Fraud, Fraud and Deceit
West's AL R Digest, Equity &10 to 14, Fraud &1 to 7

Legal Encyclopedias
Am Jur 24, Duress and Undue Influence §§ 2, 36, Fraud and
Deceit §§ 1 to 19
CJ 5, Fraud §§1to 11

Trial Strategy
Proof of Nondischargeabihity of Debt Based on Fraud or Defalca-
tion Committed by Debtor While Acting 1n a Fadueiary Capacity
Under Bankruptey Code § 523(a}4) and (c), 102 Am Jur Proof
of Facts 3d 207

Forms
Am Jur Pleadwing and Practice Forms, Fraud and Decert § 62
Ohio Jur Pleading and Practice Forms § 54 67

Model Codes and Restatements
Restatement Second, Torts § 525, comment b
1 Defimtions
§1 Generally

Research References
West's Key Number Digest, Fraud &1

“Fraud” 15 the intentional perversion of truth for the

purpose of inducing another and relance upon 1t_to part _
vwith some valuable thing belonging to him or her or_to_sur-__

408




Fraup axp Decerr §2

i-*vl‘l' l\ render a legal right ' Fraud 1s also said to be a false = _ _ e
DR - representation of fact which misleads and 1s_antended to e
- muslead another ? Further, “fraud”1s a knowing mlsrepresen__ o1
W tation of the truth to induce another to act to his or her .
Tan LT detriment ¥ “Fraud’ 1s a generic_term, which_embraces.all . .
MURS e _t}_ﬁa_r—nultlfanous means which human ingenuity can devise _5' !
R and which are resorted to by one individual to gain an~ ' !
R dvantage over another by false suggestions or by the sup- . |

pression of truth * No definite and invanable rule can be laid y
down as a general proposition defining fraud, and 1t includes |

7
7
Al
ey

IR ¢
EURI . -
. all surprnise, trick, cunning, dissembling, and any unfair way
' i by which another 1s cheated * Deceit or fraud, in business o
. transactions, consists in fraudulent representations or g
v i
: contrivances by which one person deceives another who has ;l{“
b 3 a nght to rely upon such representations, or has no means of :

detecting such fraud ® The primary concern of the law of .
deceit 15 to preserve the ability of parties to make business e
Judgments without being led to make unwise choices that '
R result 1n finanaal loss ’ "

Bad faith 1s a species of fraud® and 1s stated to be the es- v
sence of fraudulent transactions *

1] ¥ ~ I
* .JJ:,'-‘ :' T
o4 . . g
I §2 Misrepresentations, concealment, and false v
oy - H . ’ h
1 pretenses 3
! } r
. Research References .

S West's Key Number Digest, Fraud ¢=4 5 4 :

[Section 1]

In re Adoption of Zschach, 75
Ohio St 3d 648, 665 N E 2d 1070
{1996)

*McClure v Fischer Attached
Homes, 145 Ohio Misc 2d 38,
2007-Oh10-7259, 882 N E 2d 61
(CP 2007

*Curran v Vincent, 175 Ohio
App 3d 146, 2007-Oh10-3680, 885
N E 2d 964 (1st Dist Hamulton
County 2007)

*In re Vitanovich, 259 B R
873, 2001 FED App 0002P (BA P
6th Cir 2001) (applying Ohio law)

*In re Vitanovich, 259 B R
873, 2001 FED App 0002P (BA P
6th Cir 2001) (applying Ohio law)

®Spencer v King, 3 Ohio N P
270, 5 Ohio Dec 113, 1896 WL 686
(C P 1896}

"In re Immobilaire, IV, Ltd ,
314 BR 139 (Bankr SD Ohiwo
2004) (applyang Oluo law)

!First Discount Corp v
Daken, 75 Chio App 33, 30 Ohiwo
Op 319, 42 Ohio L. Abs 528, 60
N E 2d 711 (1st Dist Hamilton
County 1944)

°Eller v Turvene, 71 Chie L
Abs 375, 131 N E 2d 407 (Ct App
2d Dist Darke County 1955}

409




§4 Ou10 JURISPRUDENCE 3D

gives rise Lo rights enforced by traditional remedies of which
a court of equity will take cognizance * There 1s a marked
difference 1n the manner of practicing fraud or deception 1n
cases redressable at law from that for which a remedy 1n
equity 1s furmished *

Fraud in law for which damages are afforded 1s intentional
or the equivalent, while fraud in equity includes all wallful
or 1ntentional acts, omissions, and concealments which
involve a breach of either legal or equitable duty, trust, or
confidence and are injurious to another, or by which an
undue or unconsaentious advantage 1s obtained * The latter
153 not generally intentional falsehood, but consists 1n a
breach of duty, 1n taking advantage of a confidential rela-
tion, or 1n such acts or omissions as are held by the law to be
fraudulent where 1ntentional falsehood or deception are
wanting ® In other words, courts of equity may hold acts
fraudulent, although there 1s no intention to defraud ®

§5 Related grounds of liability

Research References
West’s Key Number Digest, Fraud <=1

The distinction between fraud and felony is that, in one

case, the party who parts with the property makes a contract
m fact while 1n the other, the party does nothing *

Duress has been described as a type of fraud, in which
compulsion 1n some form takes the place of deception 1n ac-

Ohio App 484, 1922 WL 1972 (9th WL 926 (C P 1912)

Dist Wayne County 1922), 5 -
Hammond v Richards, 13 Ohio Op (ns) :;.;p g%voigs%r:cws(;l;:oll‘; 1P2

2d 30, 83 Ohio L Abs 482, 164

NE2d919(CP 1959 WL926 (CP 1912)

2J B Colt Co v Wasson, 15 Union Rolling Mill Co v
Ohio App 484, 1922 WL 1972 (9th, Fackard, 1 Ohio CD 46, 1885 WL
Dist Wayne County 1922) 4789 (Ohio Cir Ct 1885)

JLepps v Bryson, 130hioN P  [Section 5]
{ns) 33, 30 Ohio Dec 571, 1912 'Schaeffer v MacQueen, 3
WL 926 (CP 1912) Ohto Dec Rep 279, 12 Ohio Dec

*Lepps v Bryson,130luio NP Rep 728, 1 Disney 453, 1857 WL
(ns) 33, 30 Ohro Dec 571, 1912 4245 (Ohio Super Ct 1857)
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comphshing an 1njury ? The distinction between duress and

fraud is that the wnjury 1s accomplished n_fraud wathaut the

‘knowledge of the victim, while 1n duress, the victim 1s fully _

_conscious of the 1llegal e]ement ’

Undue influence has been described as a species of duress,
but 1t has alsc been described as a species of fraud or
constructive fraud *

The “tort of conversion,”
dominion or control wrongfully exerted over the personal
property of another 1n demal of or under a claim . inconsistent

defined as.any_exercise. of .

with thé owner’s rights,” differs” from’ fraud n that in the _

case of conversion there has usually never been any real

~contract between the parties in_pursuance of which the

property was delivered ®
b Constructive or Legal Fraud
§6 Generally

Research References

West's Key Number Thgest, Fraud ¢=5 to 7

Ohio Jur Pleading and Practice Forms § 54 67 (Jury instructions—
Constructive fraud, alter-ego, tortious interference, breach of
contract, breach of fiduciary duty)

“Constructive fraud” 1s defined as a breach of a legal or
equitable duty, which, irrespective of moral gult of the fraud
feasor, the law declares fraudulent, because of 1ts tendency
to decewve others, to violate public or prnivate confidence, or
to injure public interests ' The law 1ndulges 1n an assump-
tion of fraud for the protection of valuable socal 1interests
based upon an enforced concept of confidence, both public

Am Jur 2d, Duress and [Section 6]

Undue influence § 2

*Am Jur 2d, Duress and
Undue Influence § 2

‘Am Jur 2d, Duress and
Undue Influence § 36

*Ohto Jur 3d, Conversion and
Replevin §1

*Am Jur 2d, Fraud and Deceit
315

'L & N Partnership v
Lakeside Forest Assn, 183 Ohio
App 3d 125, 2009-Oh10-2987, 916
N E 2d 500 {10th Dist Frankhn
County 2009), Camp St Mary's
Assn of W Ohio Conference of the
Umted Methodist Church, Inc v
Otterbein Homes, 176 Ohio App 3d
54, 2008-Oh1o-1480, 88% N E 2d
1066 (3d Dist Auglaize County
2008)
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Fraup AND DECEIT §77

both tities for a sigmificant amount of time prior to the
trade-in, and the buyer knew the trade-in vehicle had
required extensive repairs ’

— an agent relied upon statements of the vendor principal
in making representations relative to the water supply
on land to induce the sale of the land to the purchaser,
as the agent’s honest behef and lack of knowledge 1n
the falsity of the representations would not relieve the
vendor of hahility ®

VIII. INTENT TO DECEIVE; KNOWLEDGE OF
FALSITY

A NECESSITY OF INTENT TO DECEIVE

Research References

West’s Key Number Digest
Fraud €=1, 3, 4, 21, 50, Pnncipal and Agent =71, 158

ALR Library

A LR Index, Fraud and Deceit
West’'s A L R Digest, Fraud ¢=1, 3, 4, 21, 50, Principal and Agent
=71, 158

Legal Encyclopedias

Am Jur 2d, Fraud and Deceit §§ 107 to 115
CJ 8, Fraud §§ 39, 42 to 44, 46, 47

Treatises and Practice Aids
Ohio Consumer Law §§6 1 to 6 43 (2009 ed )

Trial Strategy

Real-Estate Purchaser’s Recovery of Damages 1n Tort for Fraudulent
Misrepresentalion of Quantity of Land Sold, 61 Am Jur Proof
of Facts 3d 411

Sports Memorabilia Dealer’s Liabihty to Collector, 33 Am Jur
Proof of Facts 3d 359

Mocdel Codes and Restatements
Restatement Second, Torts §§ 531, 533, 534

"Ed Mullinax Ford, Inc v *Kerr v Parsons, 83 Ohio App
Lepart, 121 Ohio App 3d 651, 700 204, 38 Ohio Op 271, 52 Qhio L
N E 2d 672 (9th Dist Lorain County Abs 74, 82 N E 2d 303 (1st Dist
1997) Clermont County 1948)
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§ 77 Onio JURISPRUDENCE 3D

§ 77 Generally

Research References

West's Key Number Digest, Fraud &4

Real-Estate Purchaser’s Recovery of Damages 1n Tort for Fraudulent
Misrepresentation of Quantity of Land Sold, 61 Am Jur Proof

of Facts 3d 411 &8

The existence of a fraudulent intent or an intent to decerve

13'an indispensable element to the successful maintenance of

""a tort action of deceit for the recovery of damages ' It must,
therefore, be shown that the representation was made with

the fraudulent intent of deceiving and inducing persons to
act upon 1t, 1n order to censtitute the basis for an action of

“deceit for fraudulent misrepresentations,’ or to defeat a_

recovery on the fraudulent contract * Thus, a vendor’s
representation that 1s not made with the intent of mislead-
ing a purchaser does not constitute fraudulent misrepresen-
tation where the representation alerts the licensed real
estate professional representing the plaintiff that there could
be additional problems * In order for the complainant to
prevaill, proof of a mere naked falsehood or representation 1s
not enough, even though the complaming party relied on 1t
and sustained damages, the false statement must have been
made 1ntentionally to deceive® or with what 15 recognized as
the legal equivalent to a dehberately fraudulent 1ntent ®

4 lllustration: Where no evidence 1s offered by a
plamtiff, who had a miscarmage, to create a genuine 1ssue
of material fact on the element of whether either the
hospital personnel or obstetrician intentionally misled her
by stating that the fetal tissue would be cremated, the

[Section 77]

'Schubert v Neyer, 12 Oluo
Op 2d 231, 90 Ohio L Abs 437,
165 N E 2d 226 (Ct App 1st Dist
Hamilton County 1959)

*Mason v Moore, 73 Chio St
275, 76 N E 932 (1906), Drake
Medicine Co v Giessner, 68 Ohiwo
St 337,87 N E 722(1903), Farmers
Comm Co v Burks, 130 Ohio App
3d 158, TI9 NE 2d 980,40 UCC
Rep Serv 2d 964 (3d Dist Wyandot
County 1998}

510

SArmstrong v Karshner, 47
Ohio St 276, 24 NE 897 (1890}

‘Goddard v Stabile, 185 Ohio
App 3d 485, 2009-Oh10-6375, 924
N E 2d 868 (11th Dist Trumbull
County 2009)

*Mason v Moore, 73 Ohio St
275,76 N E 932 (1806)

*As to presumphion of wrong-
ful intent, see § 81, as to reckless
disregard of falsity, see § 90
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OHi10 JURISPRUDENCE 3D

§ 157 Conclusiveness of yjudgment, aganst sureties on replevin
bonds

§ 158 Conclusiveness of judgment, against sureties on official
bonds

II. REPLEVIN (Continued)
B ELEMENTS OF RIGHT OF ACTION

Research References

West’s Key Number Digest
Replevin &=8(1), 8(2), 8(4), 9, 10

ALR Library
A LR Index, Replevin, Title and Ownership
West’'s A L R Digest, Replevain &=8(1), 8(2), 8(4), 9, 10

Legal Encyclopedias

Am Jur 2d, Replevin §§ 11, 13, 17
CJ S, Replevin §§ 20 to 23, 26

Forms
Am Jur Pleading and Practice Forms, Replevin §§ 22, 48, 58 to
61, 67 to 72, 88 to 91, 95 to 97

1 Wrongful Detention of Property
§ 50 Generally

Research References

West’s Key Number Ihgest, Replevin <=9

Am Jur Pleading and Practice Forms, Replevin §§ 22 (Complaint,
petition, or declaration—Property lawfully taken but wrongfully
detained--General form), 88 to 91 (Forms alleging wrongful tak-
ing), 95 to 97 (Forms alleging wrongful detention)

Wrongful detention 1s an essential element of an action 1n
replevin, regardless of whether an unlawful taking has
occurred ' In fact, wrongful detention constitutes the gist of

[Section 50] v Central Trust Co, NA, 70 Chio

'Long v Noah’s Lost Ark, Inc, App 3d 26, 590 N E 2d 375 (2d
158 Ohio App 3d 206, 2004-Ohio- Dist Montgomery County 19903,
4155, 814 N E 2d 555 (7th Dist Jedlicka v Good Mechanical Auto
Mahoning County 2004), Walther Co, 21 Ohio App 3d 19, 486 NE 2d

6
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CONVERSION aND REPLEVIN § 51

the action,” given that the action does not require an unlaw-
ful taking ®

¢ 1llustration: A puppy buyer stated a claam against
the seller for replevin where the buyer alleged that the
seller imtially had given the buyer possession of the puppy
pursuant to a purchase contract, that the seller now had
possession of puppy, and that the seller had wrongfully
refused to return the puppy to the buyer *

In a replevin action, the plaintiff, the plaintiff's agent, or
the plaintiffs attorney must file an affidavit showing that
the defendant 1s wrongfully detaiming the property,® and a
court cannot 1ssue the wnt without the affidavit showing

unlawful detention ®

§ 51 What constitutes wrongful detention

Research References

West’s Key Number Digest, Replevin ¢=10

To maintain an action 1n replevin, the plaintff must own

or have an interest 1n the wrongfully detained property' and

a right to 1ts immediate possession_® Also, the defendant

_must have actual or constructive possession of the property

32

121 {8th Dist Cuyahoga County
1984), Black v City of Cleveland,
&8 Ohio App 2d 29, 12 Chio Op 3d
36, 387 N E 2d 1388 (8th Dist
Cuyahoga County 1978)

*Grever v Taylor, 53 Ohio St
621, 42 N E 829 (1895), Kellogg-
Mackay Co v O'Neal, 39 Ohie App
372,11 0hio L Abs 3, 177NE 778
(5th Dust Muskingum County
1931), Lorain County Sav & Trust
Co v Haynes, 26 Ohwo App 552, 5
Ohio L Abs 723, 160 NE 516 (9th
Dist Lorain County 1927), Harri-
son v Mack International Motor
Truck Corp, 20 Ohio App 256, 3
Ohio L Abs 232, 151 NE 797 (6th
Dist Lucas County 1925)

*Schneider v Schneider, 178
Ohio App 3d 264, 2008-Ohio0-4495,
897 NE 2d 706 (9th Dist Lorain

County 2008), appeal not allowed,
120 Ohio St 3d 1525, 2009-Ohio-
614, 901 N E 24 244 (2009}

‘Bono v McCutcheon, 159
Ohio App 3d 571, 2005-Oh1o-299,
824 N E 2d 1013 (2d Dist Clark
County 2005}

*§§ 83, 84

%5 86
{Section 51}

'$4 53, 54, 61

8§ 55, 56

*)Studer v Seneca County
Humane Society, 2000-Ohio-1823,
2000 WL 566738 (Ohio Ct App 3d
Dist Seneca County 2000), Black v
City of Cleveland, 58 Ohio App 2d
29, 12 Ohio Op 3d 36, 387 NE 2d
1388 (8th Dhst Cuyahoga County

7




§ 51 Onio JurisPRUDENCE 3D (

' However, to wrongfully detain the property, the defendant I
need not have actual physical possession * p

¢ TMlustration: Where a game warden took possession
of animals and immediately delivered them to a third g
party who would care for them pending a hearing, the
game warden had constructive possession of the ammals
and was a proper party in a replevin action to recover

them ?

e o d .

§ 52 Time of wrongful detention

Research References
West's Key Number Digest, Replevin &9
Maintamnability of replevin or similar possessory action where
defendant, at time actron ts brought, 1s no longer in passession of
! property, 97 AL R 2d 896

PR bt -

An action for replevin 1s stnctly a possessory action, and 1t

lies only 1n behalf of one entitled to possession against one

“having, at the time the suit 15 begun, actual or constructive _
possession and control of the property ' Thus the action hes

[ )

the wrongfully detained property at the time the action
commences *

However, a transfer of possession of the property 1n ques-
tion by the defendant after the commencement of the action
will not prevent its maintenance * Indeed, where the
defendant has transferred possession of the property, the .

1978) 120 Ohio St 3d 1525, 2009-Ohio- ¢

‘Colher v Bickley, 33 Chio St 614, 901 N E 2d 244 (2009), Long v
523, 1878 WL 21 (1878), Barnes v Nosh’s Lost Ark, Inc, 158 Ohio t

- | App 3d 206, 2004-Oh10-4155, 814

Keller, 94 Ohio App 107, 51 Ohio '

Op 306, ]]4 N E 2d 604 (2d D]SL N E 2d r)555 (7t.h DlSt Mahonlng 2
Montgomery County 1952} Coun?é"og‘;) 5 o f

5 - tuder v eneca Countly
| App Po%mgi Bhf:eltljer, 39046 0;1112 Humane Society, 2000-Ohio-1823, (
N ' b ’ 2000 WL 566738 (Ohio Ct App 3d (
N E 2d 604 (2d Dist Montgomery (

. County 1952) Dist Seneca County 2000), Black v

City of Cleveland, 58 Ohwo App 2d
[Section 52] 29, 12 Ohio Op 3d 36, 387 NE 24 t
'Schneider v Schneider, 178 1388 (8th Dist Cuyahoga County [

: Ohio App 3d 264, 2008-Ohio-4495, 1978}
897 N E 2d 706 (9th Dist Loram IBlack v City of Cleveland, 58 (
County 2008), appeal not allowed, Ohio App 2d 29, 12 Ohie Op 3d 36,

1!
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Rule 8

In principle, Rule 8(A) 1s based on Federal Rule
8(2) Rule S(A), bowever, does no! requile a
junsdicucnal statement in the onginal pleading (in
a federal court 1t 15 necessany for the plamnif to
state wm his complant whether he had mvoked
federal junsdicuon by wav of dinersity or ke ramsing
of a federal quesuon)

Rule 3(A) denomunares the action 45 & ‘claim for
rehef” rather then as a “cause of action” 1In
addiuon, throughout the rules generally, the ong-
nal pleading 15 denominated & “complamt” rather
than a “peunion” The language change (cause of
acuon becomes claim for rebei and petuon be-
comes complaint) 15 purposeful, the language
change mdicates that “rule” pleading 1> & departure
from hidebound “tact” pleading The rules seck to
free pleading from the wmtermunable battes over the
form of the pleadings under a Field Code
.in Ohio under the code a “petnon” (§ 230902,
R C) must contain "a statement _of faciy construt-
ing a_cause of action in_grdman_and copcse lan-
guage” (§ 230904, RC) Under a "fact” pleading
svstem the pleacer i pleacing the “facts.. un
ordinary and concase language ™ must Sieer a nar-
row, mndefinable course berweer pleadng “conclu-
s1ons of law” oo the one hand and “evidence” on
the _other in order to escape a demurrer, a motion
to strike, or 8 moLon 10 make definite and certain,
_the form of the language bewng all rmportant._ The
drafters of the Field Code thought that pleading
under the code shoald be simple, rather than tech-
rucal  The simplified forms whick accomparued
some of the ongnal codes and in Ohio the sumph-
fied forms in Swan's Pleadings and Frecedents
{1867) so mdicate  But at the turn of the century
the ‘techmcal” or rairoad pieading era” set
with Aew York & St Lowis R R v Kistler, 66 Chio
St 326 (1902) That case, for example, mtiazed
the "specificat ons of neghgence™ docinne wherein
i a peauon the pleader may not use such words as

‘neghgenth and carelessh™ or “ummoderate and
dangerous rate of speed™ (such words bemg conclu-
stons of law) unless such words are accompanied by
a list of “facts’ setung forth n speaific detanl the
narure of the fault invohed Whether that kend of
pleading 15 * ordinary and concise language” 15 a
conunuing, f meamngless, debate  See, Grieser,
Plunnff’s Pleading, Personal Injury Litigauon o
Ohio 180 (1965)
__Under Rule 8(A) much less emphasis 15_placed
on_the form of the lapguage in the compiaint,
disuncuons bemeen “facts,” conclusion; of law."”
ard “evidence’ being mimimized so long as the

e

s T — ng
operauve grouncs underlving the claim are set forth
« 5025 .0 give adequate nonce of the narure of the

_acuon See, Conleyv Gibson 355US 31 at 47, 48
(1957)

An_example, borrowed from the federal rules
system, will Mllustrate the principles of simplified

pleadingvrder Rule 8{AY
The_mam body of the complaint for a negggence
_acron reads as follows (Fe%crﬂ ues of Cul
. Procedure, Appenc.x of Forms, Form 9).

On June 1, 1936 in a public hughway called
Boyiston Street 1n Boston, Massachuselts, defen-

RULES OF CIVIL PROCEDURg

dant neghgenily drove a motor vehicle agang
planufi who was then crosstng said highway

As a result plainoff was thrown down and hag
tis leg broken and was otherwise wnjured, way
prevented from transacung his business, suffered
great pamn of body and mind, and mcurred ey
perses for medical attenuon and hospitalizatgy
10 the sum of one thousand dolars.

Wherefore planuff demands judgment againg
defendant 1n the sum of doliars apd

Costs

The opersnve grounds of the neghgence cla
méFng Mmimur pleading STANQATGS Dave DEcn sag
ort us, the complaint indicates that defendan;
roomaiely viclated a duty owing when fie reg.
gently ran mio (ke plaintif in a public highway and

inured plamtiff  [nasmuch as the operatve
‘grounds of the claim have been set forth, there 4

"0 _argument about whether the form of the fag._

gua%e contains “'conclusions of law” or “evidence”
or “lacts ¥ Delfeadant under Rule 12(E} can move
for » more defmite statement only if the pleading 5
50 vegut that he cannol respond But defendan;

may utllize other devices provided by the rules he
may resort to discovery (Rules 26 through 37), he
may, i the pleadings are a sham, resort (0 summary
judgment (Rule 56), and he may denve procecural
benefits from tbe pretnal procedure provided by
Rule 16

The Form 9 pleading above 15 a far ¢ty from the
“specificatuons of negligence” doctnne mutiated by
the Kisrler case, supra, but 1t 1§ guite stmular o the
pre Kistler sumphfied code pleading to be found i
the Appendix of Forms m Swan's Pleadmmgs ard
Precedents (1857)

Plainoff the defendant be-
Irg the gwner of a stage coach,)the plainuff too
TYRUFENTET o be caried 16

“that the stage was upset by the carelessnéss of the
drver 1o the service of the defendant, and the

fammnff thereby had lus arm broken, and was

" Otherwise_injured, 1n_consequence of which Bt

had to expend dollars for medical services and”

“was “othervnse “damaged, “and savs he has Sus-

taned damage 10 the amount of ___ dolars
" ~"Whereupon he asks judgment for dol-

lars

In shor, supphfied pleading under Rule 8(A)
merely carnes the pleader back more than a hun
dred years to the sunplified pleeding onginelly 1o
iended by the drafters of the Field Codes  Guides
to pleading under Rule 8 may be found mn the
Appendix of Forms as authonzed by Rule 84  See,
Ohio Form 8, Complawnt for Neghgence

PR T
L —

o

i

A note of caution to the pleader should bt B

added Simphfied pleading under Rule 8 does not
mean that the pleader may ignorg the opepanve

unds underlying a claim for reliei  Thus, &
pleading which mught read “Plantif savs that de

endant pwes plaiph, ‘Therefore plsin

uff demands judgment against defendant in the sum | §¥

NV pA) —

of 51,000 00 and costs,” would be subject to 3 b3

motion to dismuss for fadure 1o state 8 claim tof
rehef Does such pleading sound i _contrac’

Tort? What are the operauve grounds underiying_
170 ;
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Sk jrel 3%

PLEADINGS §14

states that have not adopted a procedural system based upon
the Federal Rules of Civil Procedure, 1t 1s & fundamental
rule that a cause of action or a defense be based upon allega-
" tions of fact ' Ohio departs from the rule of “fact” pleading
. and requires instead a statement of a claim for rehef giving
notace of the nature of the pleader’s claim or action A “claim
for relief,” as that term 1s used 1n the Ohio Rules of Civil
Procedure, whether such a claim for relief 1s set forth 1n an
2, origmmal claym, a counterclaim, a cross claim, or a third-party
" claim? or as grounds of defense intended to be made the
' subject of the litigation,® must be set forth in the pleadings
of the party who seeks to enforce such a right of action or to
avall himself of such grounds of defense * However, unhke
the requirements of pleading a “cause of action” under prior
' law, the Civil Procedure Rules provide merely that a plead-
mg setting forth a “claim for relief” must contain.® (1) a short
and plain statement of the claim showing that the pleader 1s
entitled to relief; and (2) a demand for judgment for the
" rehef to whach he or she deems himself or herself entitled
The thrust of the Civil Procedure Rules 1s to reduce the
emphasis formerly placed upon the form of the language of a
complaint and to nnmimize the distinctions previously made
between “facts,” “conclusions of law,” and “evidence,” so long
- as the operative grounds underlying the claim are set forth
- 80 as to give adequate notice of the nature of the action®
Thus, Rule pleading may be viewed as “sumplified” pleading
In that a short and plain statement of a party’s claim 1s
required.” It seems clear that the purpose of the Civil Proce-
dure Rules 15 to give notice to the opposite party. of the
nature of the pleader’s clam or action_and not to formulate
—_——

- [Section 14]

'Am Jur 24, Pleading § 5

Olio R. Civ P 8(A)

'As to the requirements regard-
g answers, generally, the form of
demals, and the defenses that must

pleaded affirmatively, see §§ 154
et seq

‘C &SR Co v Ward, 5 Ohwo
Dec Rep 391, 7 Ohio Dec Rep

230, 5 Am Law Rec 372, 1 WLB
332, 1876 WL 6046 (Ohio Super
Ct 1876)

5542

8Staff Notes to Rule 8(A)

"Clermont Environmental
Reclamation Co v Hancock, 16
Ohio App 8d 9, 474 N E 2d 357
(12th Dist Clermont County 1984)

Generally, see § 42




§14 Onro Jur 34

1ssues or fully to summangze the facts mnvolved.® "I‘hgrgf__o_rez
while a pleading that sets forth a claim for rehef need not
state all the elements of the claim, enough must be pleaded
so that the person or entity sued has adequate notice of the
nature of the action ® The pleading must contain erther direct
allegatians on every matenal point necessary to sustain a %
recovery on any legal theory, even though it may not be op
~the theory suggested or intended by the pleader, or contan °
A - allegations from which an inference fairly may be drawp
that evidence on these material pownts will be introduced at
tral .

o m—— -
— - -

§15 Facts, generally

Research References
West’s Key Number Digest, Pleading <=8, 9

The Ohio Rules of Civil Procedure pertamming to pleading
are 1ntended to free pleading from the formal restrictions
imposed under the prior law and, in particular, to de-
emphasize and minimize the distinctions formerly made by :
the courts between the pleading of “facts” and “evidence.™

A pleader who can use one of the forms of complaint ap-fh'
pearing 1n the Appendix to the Ohio Rules of Civil Proce-' =
dure? or one of the forms of answer presenting defenses® sets 33
forth an answer presenting defenses concerned with the i
distinctions discussed mn this and the following section .

A former provision of the Revised Code required that a
plaintiff's 1nitial pleading contain a statement of facts 3
constituting a cause of action 1n ordinary and concise ;
language * The Ohio Rules of Civil Procedure, on the other :
hand, require only that each averment of a pleading be';

958 77 et seq [Section 15] i

°Saylor v Providence Hosp, 514 5
113 Ohio App 3d 1, 680 N E 2d 193 -
(1st Dhst Hamilton County 1996), ;Ru]e;;;f Clwi;. Proc;d;ri%ﬁ;
Fancher v Fancher, 8 Omo App 3d fl')i:hl? 0 oxf:ms, ormL .
79, 455 NE 2d 1344 (1st Dist forth forms of complan :
Hamlton County 19582) *Rules of Civil Procedure, Ap-

®Fancher v Fancher, 8 Ohio pendix of Forms, Form 15
App 3d 79, 455 N E 2d 1344 (lst sF RC §230004
Dhst. Hamilton County 1982) ormer §

S

340




L]
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i
e
Ounro Jur 36‘:»'&
§403 Waver of defenses other than motion defenses ;—fq;
§404 Waver of objections to form of pleadings »
§405 Warver by amendment of pleading . g
.-’:..r
B AIDER OR CURE -
§406 Auder by subsequent pleadings ¥
8407 Supplymng defects and omussions by evidence :
I. INTRODUCTION -
A IN GENERAL
Statutory References “ #
Ohio R Cav P T7(A), 8(A) A
Research References f.’;
Text References X
Am Jur 2d, Pleading §31to 4 .,:‘r
West’s Digest References &
Pleading &=1, 2
Annotation References :
ALR Digest Pleading §§1to 5 o
ALR. Index Pleadings
Trial Strategy References :"
Tactics and Strategy of Pleading, 3 Am Jur Tnals 681 B
1
§1 Generally; definitions and distinctions <
Research References r‘%*
West’s Key Number Digest, Pleading 22 = ‘:
Pleadings are defined generally as the n a legal "gj._

proceeding or action that set forth the allegations ofthe re- .
spective parties as to the issue or issues to be tried or

determined, they either support or defeat the cause of action
or claim being brought The 1ssues presented 1n pleadings ¢
may be 1ssues of law or 1ssues of fact Pleadings aré s
distinguished from other documents customarily used 1D}
legal actions or proceedings, such as motions, mere state-
ments not entitled to filing, pretnnal memoranda, OF %

-~
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PLEADINGS

affidawvits.’ In Ohn
ment n wnting 1
facts (as distingw
the plaintiff's cau
defense.?

¢ Comment; '
define the term
requured by the
definition of th
“claxm for relief
term “cause of
appear to be ob:

Under the Civil
relief to be sufficu
“Pleadings” includ
answer.®

A cause cannot |
made up for trial’
filed ®

§2 Necessity an

Research Referenc
West’s Key Number

The Ohio Rules «
advising the respec

[Section 1)

'Am Jur 24, Plead

Trial Strategy k
Tactics and Strategy of
Am Jur Trals 681

2AM White & Co v
Ohio Dec Rep 749, 2 (
Ct R 30, 1870 WL
Super Ct 1870)

388 4 et seq

‘Staff Notes to Ohic
8(A)
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187 \ E 2d 504 _
116 Ohio App 212, 187 N E2d 504,22002d 55

(Cite as 116 Ohio App 212,187 NE 2d 504)

However, the Anaple case does not ~*308 mention
‘substantial nature and appears insiead, as far as
the nawre of the defect 15 concemed, to wn on the
followwng language, at page 541, 124 NE2d at
page 130

Whether the duty of ordinary care, which the occu-
pier of premises owes o one of his business mvi-
ees, requires such occupler to prevent, remove, or
warn agamst a particular hazard will necessanly de-
pend on factor such as the potenttal hazard -
volved, the opportunity which such on mviree ap-
parently would or would not have to avoid that po-
tenrial harard by the exercise of ordinary care, and
the pracnicability of preventing, removing ar warn-
ing agamst such hacard See Schwer, Admx, v
New York, Chicago & St Lows R Co, 161 Ohto
St 15, 22, 25, 117 NE2d 696, and cases cned
therem "(Emphasis added }

[3] However, this 15 essenhally another way of stai-
ing that ‘[t]he test or standard of negligence 1s the
exercise of ordinary or reasonable care, or the con-
duct of ordinan)y or reasonably prudent persons in
ke circumstances 65 CJS WNeghgence § 1, p
310 With respect to this more or less universal
common-law standard of care, 1t 15 obvious thar the
conduct of reasonably prudent municipalities with
relation o defects i and the use by the general
public of ther pubhc ways will normally differ
from the conduct of a reasonably prudent busimness-
man with relation 1o defects in and the use bv his
business invitees of his business premises

It 1s nor apparent from the Tavlor case that a muni-
cipality has any duny to discover the condition
which causes mjury or that a member of the public
using the public ways 15 not required to be on the
alert for defects Although we have not found that
the Supreme Court of Ghio has specificaily adopted
the common-law rules of negligence with relation
10 busimess mvitees included in the Restatemnent of
Torts, we have not *219 found any Supreme Court
decisions inconsistent therewith, or which preclude
their application We consider the following com-
ments 1n 2 Restatement of the Law of Torts, 939,

CMUTALY oMU T

Gy TV SONAET
© 2009 Thomson Reuteys/West No Claim to Orig US Gov Works T prunn
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Page 7of 10

Page 6

942, Secuon 343, particularly pertment

‘a. Disninction between possessor’s duty to graiui-
ous licensee and dury 1o business wisitor There 15
only one particular m which one who holds s land
open for the reception of business visitors is under
a greater duty in respect to 1is physical condrtron
than a possessor who holds fus land open 1o the vis-
its of a gratutous licensee The possessor has no
financial interest 1n the entry of a gratutous h-
cense, and, therefore such a licensee 15 entitled to
expect nothing more than an honest disclosure of
the dangers which are known to the possessor * * *
Such a wvisitor 1s enttled 10 expect that the pos-
sessor will take reasonable care 1o discover the ac-
tual condition of the premises and either make them
safe or warn hum of dangerous conditions * * *'

‘d What business visior entiiled 10 expect A busi-

_ness visitor is_ennitled to expect that Uie possessor

will take reasonable care to ascertain the actual

condition of the premuses and, having discovered it,

L ner

VLEDIVATY)
OGS —

’ either to_make 1 reasonablv safe by repair or io

give warmning of the actual condition and the risk n-
volved therein Therefore, a busmess visitor 15 not
required to be on the alert to discover defects
which, 1f he were a bare licensee, entitled 1o expect
nothing_but_nouce of known defects, he might be

neghgent 1n_not discovering This 15 of importance

in determiing whether the visitor is or is not guilty
of conmbutorv neghgence In failing to discover a

defect, as well as in_determimng whether the defect
1s_one of which the possessor should believe that

his wisstor would not discover znd as to which,

therefore, he must use reasonable care to wam the

visgtor ’

See, also, Campbell v Hughes Provision Co, 87
Qhioc App 151, 161, 94 NE2d 273,“*509 af-
firmed, 153 Ohio St 9, 90 N E 2d 694, and Cramp-
ton v Kroger Co, 108 Ohio App 476, 162 NE2d

235

(4][5] We conclude, with respect to this first as-
signment of error which we find without merit, that,

DSV
YEunoe tvit-—

R
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337TNE2d624
47 Ohyo St 3d 40, 537 N E 2d 624, 9 UCC Rep Serv

(Cite as 42 Ohio St.3d 40, 537 N E 2d 624)

ruted consequential expenses generally regarded as
economic loss, for purpeses of determining whether
damages were recoverable

13] Products Liabiliy 313A €=2156

5313A Products Liabthty
313All Elements and Concepis
3134Aki54 Nature of Injury or Damage
313Ak156 k Economic Losses, Damage
10 Product liself Most Cited Cases
(Formerly 313Ak17 1, 313AKk17)
Determunation of whether recovery n tort 15 avail-

able for damage to defecuve product itself should

_involve analysis of damage within conteat of trans-
action, considenng relationship between parties,
_namre of product's defect, and manner n which
damnages were sustained, rather than simple [abeling
of damage as “properry damage” or °‘econormuc

damage ”

4] Products Liabihity 313A €52155

5313A Products Liabihey
313All Elements and Concepts
3134k 154 Nature of Injury or Damage
313Ak155 k In General Most Cited Cases
(Formerly 313Ak17 [, 272Kk2)

Products Liabihty 313A €=2156

313A Procducts Lrability

315AII Elements and Concepts

313Ak154 Narture of Injury or Damage
313Ak156 h Economic Losses, Damage

o Product itself Most Cited Cases

(Formerly 513Ak17 1, 272k2)
In negligence law_imposes upon manufacturer of
Product the duty of reasonable care and that duty
protects consumer from phvsical iyurv, whether o
PETSON of propertv, but taw of neghgence does not

extend manufacturer's duty so far as to protect con-
sumers economic expectations, such protection
would anse no: under law, but rather soleh by

Page 3 of 23

Page 2

2d 88, Prod Liab Rep (CCH) P 12,112

agreement between pariies

|5] Products Liability 313A €156

313A Products Liability
313Al11 Elemenis apd Concepts
313Ak154 Nature of Injury or Damage
313Ak156 k FEconomic Losses, Damage
o Product Itself Most Cited Cases
(Formerly 3134k17 1, 272ké4)

Products Liabihity 3134 €=5135

313A Products Lability

313A[1 Particular Preducts

313AK235 K Miscellaneous  Machines,

Tools, and Apphances Most Cited Cases

(Formerly 313ak17 1, 272k64)
Law of neghgence would not provide remedy for
economic losses-additronal expenses incwred be-
cause arch dryer system did not perform as expec-
ted-agamst designer manufacturer of arch dryer

system
[6] Contracts 95 €=324(1)

95 Contracts
95VI1 Acuions for Breach
93k324 Nature and Form of Remedy
95K324(1) k In General Most Cited Cases
{Formerlv 272k102)

Products Liabihiy 313A €156

313A Products Liabaliy
313ATI Elements and Concepts
315Ak154 Nature of Injury or Damage
313AKT136 k Economic Losses, Damage
to Product Itself Most Creed Cases
(Formerly 513AKk71)

Products Liabiliny 313A €=2301

313A Products Liability

© 2009 Thomson Reuters/West No Claim to Ong US Gov Waorks

- ' fommtimen teanm aenvPre=WI WG 07& desnnation=atn&prit=H
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72T NE2d 1277
88 Ohio St 3d 493, 727 N E 2d 1277, 2000 -OQhto- 406

(Cite as 88 Ohio St 34 493, 727 N E 24 1277)

starutory violation, are not synonymaous

[4{ Neghgence 272 €=2259

272 Neghgence
2721V Breach of Dury
272k259 k Violauons of Statutes and Other
Regulations Most Cited Cases
Courts view the evidentiary value of the wviolation
of starutes imposed for public safety in three ways-
as creating strict habibty, as giving nse to negh-

gence per se, or as simply evidence of negligence,
approaches reflect three separate pnnciples, with
unique effects vpon a plainuff's burden of proof,
and to which the concept of notice mav or mav not

be relevani
[5] Neghigence 272 €259

272 Neghgence
RS 2721V Breach of Duty
272259 k Vhiolanons of Statutes and Other

AT Regulauons Most Cited Cases

A i Where statute imposed for public safety 15 inter-
preted as imposing smict habiiry for a violanon of
Y statute’s requirements the defendant will be

Vst deemed liable per se-that 15, no defenses or excuses,
mncluding lack of notice, are applicable

ats
{6 Neghigence 272 €-5259
o cf7 a7 Neghigence
A 2721V Breach of Dury
272k259 k Violauons of Stamites and Other
Regulations Most Cited Cases
) d.-'/‘ Violation of a statute imposed for public safety will
¢ v not preclude assertion of defenses and excuses-or m
y other words, will not result 1n strict habiliny-unless
E the stanute clearly contemplates such a result
ot [7] Negligence 272 £—=259
S 272 Neglgence
T 2721V Breach of Duty
g | 272k259 k Violanons of Stamtes and Other
N Y
A

Page 3 of 9

Page 2

Regulations Most Cited Cases

Violation of a statute 1mposed for public safery
which does not expressty provide for smrict liabiliy
either will be considered as evidence of neghgence,
or will support a finding of negligence per se, dis-
uncuion between the two depends upon the degree
of specificity with which the particular duty 1s

stated 1n the statute
18] Neglhigence 272 €259

272 Negligence
2721V Breach of Duty

272k259 k Violanons of Statutes and Other
Regulauons Most Crired Cases
Where a statute mmposed for public safety contains
a general, abstract descnption of a dutv, & plantff
proving that a defendant viclated the statute must
nevertheless prove each of the elements of negl-
gence n order to prevail, thus, proof will be neces-
sary that the defendant failed w act as a reasonably
prudent person under hike circumstances, to which
the defendant's lack of notice of a defective condi-
tion may be a relevant consideration

{9] Neglhigence 272 €=2239

272 Neghgence
2721V Breach of Dury
2725259 k Violations of Statutes and Other

Regulations Most Cied Cases

© 2009 Thomson Reuters/West No Claim 10 Ong US Gov Works

ke lhiah) ueetlaw com/nont/onintstream aspr?sv=Split& prid=1a744c835800000122ccbe

TCC

Where 2 pubhe safety statute sets forth a posiive
and definite standard of care, and 2 jury may de-
termine whether there has been a violanon thereof T
by finding a single 1ssue of fact, a viclanon of that
stature constitutes negligence per se Sg-(:‘
[10] Negligence 272 €=2238 Tl —
272 Negligence —
272[11 Standard of Care
272K238 h Standard Established by Statute
or Regulation Most Cited Cases AeZe
Neghgence 272 €20259 TAe) L
7/30/2009
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465 F Supp 335
465 F Supp 333
(Cite as 465 F Supp 353)

313AIf Elements and Concepts
313Ak1354 Nature of Injury or Damage
313Ak156 k Economic Losses, Damage
to Product Itself Most Cited Cases
(Formerly 313AKk5)
Under Ohto law, there can be recoverv of economic
loss on a theory of smct liability 1n tort

[14] Products Liability 313A €156

315A Products Liabiliry

313AI] Elements ane Concepts

313Ak154 Nature of Injury or Damage
3i3AkI56 k Economic Losses, Damage

to Product Tiself Most Cited Cases

(Formerly 513AK171,313AKk17)
Under Ohio law_recovery of plaintff who sues un-
der strict habiity in tort for the recovery of eco-

nomic loss should not be limited to direct economic

igss_when ndireci _economic loss has also been

suffered
115] Products Liabihiy 3134 €156

313A Preducts Liability

313A]1 Elements and Concepts

313Ak154 Nature of Injury or Damage
313Ak156 k Economic Losses, Damage

to Product liself Most Cited Cases

(Formerly 313Ak8)
Under Ohio law, economic loss cannot be re-
covered in a products habihity suit on a neghgence
theory
*357 Marvin L Karp, Cleveland, Ohio, for plamuff

Lawrence Zelle, Minneapolis, Minn , David Davies,
Anter & Hadden, Cleveland, Oth for defendant
4llendaje

Selvin Seidel Hale, Russell, Gray, Seaman &
Birkett, New York, New York, Damcl W Hammer,
Thompson, Hime & Flory, Cicvcland, Qhio, for de-
fendanis ASEA and Stal-Laval

Page 5 of 16

Page 4
MEMORANDUN OF OPINION AND ORDER
MANOS, District Judge
The planoff, Mead Corporation (heremafter

“yead"), was organized under the laws of Ohio and
has 1ts pnincipal place of business in Qhio Mead
has brought this action agamst four defendants, All-
endale Mutual Insurance Co  (hereinafier
“Allendale™), Allmanna Suenska Elekmmska Ak-
tiebolager Inc  (herenafter “ASEA Inc”), Stal-
Laval Turbme AB (heremafter “Stal-Laval”), and
Allmanna Suenska Elektnsha Akuebolaget AB
(heremafier * ASEA AB”) Two of the four defend-
ants are cinzens of the United States and rwo are
cinzens of Sweden Allendale was organized under
the laws of Rhode Tsland and has its pnincipal place
of business 1n Rhode Island, and ASEA Inc was or-
gamzed under the laws of New York and has its
principal place of business 1n New York Both Stal-
Laval and ASEA AB are Swedish companies with
headquarters and principal plant facilities in Sweden

This action arose in March of 1974 when a generat-
or Mead bought from ASEA Inc broke down Jur-
1sdiction 1s based upon 28 L SC s 1332 (1976) and
the matter 15 before the court on defendants ASEA
Inc, Stal-Laval, and ASEA AB's motions for sum-
mary judgment Fed R Civ P 36

I FACTUAL BACKGROUND [FN1]

ENI For purposes of the defendants’ mo-
non 10 dismiss, the operanve facts of this
case are not in dispute The account set out
above s based upon the voluminous exhib-
1s attached to the parties’ mouons for sum-
mary judgment

Although they are separate legal enumtes, ASEA
Inc, Stal-Laval, and ASEA AB are closely related
ASEA AB s the parent corporation of both ASEA

© 2009 Thomson Reuters/West No Claim to Onig US Gov Works
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Not Reported m N E 2d

Page2 of 13

Page 2

Not Reported 1in N E 2d, 2002 WL 1265575 (Qluo App 8 Dist ), 2002 -Ohuo- 2718

(Cite as. 2002 WL 1263575 (Ohro App 8 Dist))

Most Cited Cases
(Formerly 208k8(4))

Claims asserted by parents of munor summer camp
parucipant, who died as result of mjunes sustained
while horseback nding at summer camp, were with-
m scope of agreement whereby host of summer
camp would wmdemnify owner of summer camp fa-
cilines for injuries occurmng as result of use of fa-

cibties, parents and owner of camp facilimnes

reached settlement agreement with respect 10
clams asserted aganst owner of camp, plan lap-
guage of indemmty agreement provided that host of
summer camp would wndemmry and hold harmless
owner of camp facilines from and against any and
all claims answmg our of tort asserted by thud
parues, mcluding camp partcipants, for damage to
person or property related 10 use of camp facihity,
and horseback nding was *“use” of facility

[3] Indemnity 208 €=>30(4)

208 Indemmity
20811 Contractual Indemmty
208k26 Requisites and Validity of Conrracts
208k30 Indempiuee’s Own Neghgence or
Fault
208k30(4) k Personal Injury Liabil-
ity Most Cited Cases
{Formerly 208k3)
Clear and unambiguous language of indemmmy
agreement between host of summer camp and own-
er of camp facilines indicated that host agreed 1o
mdemmity owner for tmjuries sustained as result of

228 Judgroent
228V On Monon or Summary Proceeding
228k181 Grounds for Summary Judgment
228k181(15) Parncular Cases

228k181(19) k Contract Cases mn Gen-
eral Most Cued Cases
Geoumne 1ssue of matenal fact as to whether acts
and onussions of owner of summer camp faciines
consntuted willful and wanton musconduct, and the

owner's negligence, even though agreemeni did not

bt (hish? wractlaw ~am/mant/manistream asnx?sv=Sohit&pnd=1a74497bc00000122¢2ccd

specitically Tist negligence as covered claim, given
that both parnes were sophisticated, long-standing
corporanions, parties were 1 equal ;n bargamng
position, there was no 1ssue with regard to whether
agreement  was unconscionable, and agreement
stated 1t included ‘any and aH" clauns relanng to
use of camp facility, whether neghgence was per-
petrated by owner of facihines or not.

[4] Judgment 228 €=>181(19)

amount of setilement between owner and parents of
chuld who died as result of junes sustamed while
horseback nding at camp that was ammbutable to
willful and wanton msconduct, precluded summary
judgment for owner on wdemmry claim agawnst
host of summer camp and on claum for attorney fees

[5] Appeal and Error 30 €-2204(1)

30 Appeal and Error
30V Presentanon and Reservanon in Lower
Court of Grounds of Review
30V(B) Objecuons and Motons, and Ruhngs
Thereon
30k202 Evidence and Wimesses
30k204 Admission of Evidence
30k204(1) k In General Most
Cied Cases
Failure to raise 1ssue of whether expent report could
be considered for purposes of summary judgment,
when 1t was not properly authenbicated, could not
be raised for first ume on appeal, lacking objecton,
mal] court could properly consider report as ewvid-
ence

[6]} Appeal and Error 30 €=>173(12)

30 Appeal and Error
30V Presentauon and Reservanon in Lower
Court of Grounds of Review
30V{A)} Issues and Quesnons iz Lower Court
30k173 Grounds of Defense or Opposition
30k173(12) k  Asserung Rescission,
Discharge, Settlement, or Payment Most Cied

© 2009 Thomson Reuters'West No Clamm to Orig US Gov Works
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Not Reported m N E 2d

Page 50f 13

Page 5

Not Reported i N E 2d, 2002 WL 1265575 (Oluo App 8 Dst ), 2002 -Ohso- 2718

(Cite as. 2002 WL 1265575 (Ohio App 8 Dist.))

{9 10) Prior to addressing the assignments presen-
ted, we note the followmng standard of review for

cases mvolving summary judgment.

{9 11} When reviewing an appeal of a summary
judgment, this court reviews the case de novo Loc-
set v Mayfield School Districr, No 75277, unrepor-
ted, 2000 Olo App LEXIS 1179, at *19 Summary
judgment 15 appropnately rendered when no genu-
e 1ssue as to amy matennal fact remains o be hing-
ated, the moving party 15 enutled to judgment as a
manter of law, 1t appears from the evidence that
reasonable minds can come to but one conclusion,*
* * and when the evidence 15 construed most favor-
ably 1o favor of the party opposwing the mouon the
conclusion reached 1s adverse to that party Id
cirauons coined,

{9 12} The burden of proof 1n a monon for sum-
mary judgment 15 a shufing one First, the moving
party bears the mmual burden of demonstating that
there are no genuine issues of maienal fact con-
cermung an essennal element of the opponent's case
Dresher v Burt (1996) 75 Otio St3d 280, 292
662 NE2d 264 (emphasis in ongmnal) Although
there 1s no requurement m CivR 56 that the mov-
Ing party support 1ts mouon for summary judgment
with any affirmanve ewidence, 1e, affidavis or
sumlar matenals produced by the movam* * *[] 1t
15 clear thar the moving party bears the mital bur-
den of mnforming the mal court of the basis for the
moton, and dentufying those portions of the record
before the mal court which demonstrate the ab-
sence of a genuine 15sue of marterial fact on a mater-
18] element on the nonmoving party's claim Jd at
292,662 N E 2d 264

17 13} Once the moving party has sansiied this cn-
tena, the burden then shifts 1o the ncomoving party,
who has a reciprocal burden outimed m Cn R
56(E) 10 set forth specific facts showing that there
15 a genume 1ssue for mal and, 1f the nonmovant
does mot s0 respond, summary Judgment, 1f appro-
pnate, shall be entered agaipst the nonmoving

party id at293 (Emphasis omitted.}

{9 14} Hood v Classic Cuts Produce, Inc (May
17, 2001), Cuyahoga App No 78065, 2001 Ohio
App LEXIS 219G at 4-6

*3 {4 15} The first assignment or error provides

{16} 1 THE TRIAL COURT ERRED IN DENY-
ING THE MOTION FOR SUMMARY JUDG-
MENT OF AMERICAN CANCER SOCIETY ON
THE CROSS-CLAIM OF GIRL SCOUTS OF
LAKE ERIE COUNCIL

{9 17} In tus assignment appellant generally ar-
gues that the acovity which the decedent mmor was
engaged n at the nme of s imury, horseback nd-
g, 15 outside the scope of Secuon 5(b) of the
Guest Group Faciity Use Agreememt and thereby
not subject to indemmfication

19 18} In assessing the construcnon of the contmact
1n issue, we are guided by the following

{9 19} Indemmty 1s the nght of a party, who has
been compelled to pay what another should have

paid 10 require remnbursement. It anses from a

centract, either express or implied In the consmuc-
non of a wntten contract, it will be read as a whole,
and the ument of each part will be pathered from a
consideranon of the whole The language and terms
of the contract are to be given their plam, common,
and ordinary meamngs But if the language 15 am-
biguous, then a court must construe the language
against the party who prepared the contract Lan-
guage 1s ambiguous 1f 1t 15 reasonably susceptible to
two or more constructions (Footnotes omitted.)

{Y 20} MceClony v Hamiion Cn Bd of Elecuions
(1998), 130 Oluo App 3d 621, 624-624, 720 N E 2d
934, ciung Worth v detna Casualty & Suren. Co
(1987). 32 Ohuo St3d 238. 240, 513 NE2d 253,
256, Foster Wheeler Enviresponse, Inc v Frankln
Crv Convennon Facilities Awth 78 Ohio St3d 353
361, 1997-Oluo-202, 678 N E2d 519, 526, Cenrral
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four grounds (1) an mtervemng cause, Hodge's
neghigence, had rehieved Hoffmeier from hability,
(2) Hoffmeier had no notice the windows were dan-
gerous, (3) the Tack of cvidence showing the failure
to supply window latches created a dangerous con-
dinon, and (4} the unknown circumstances of Mi-
chael's accident The tnal court agreed with all
these points 1n granung summary judgment fo
Hoffmeier We address them in turn, ¢xcept for the
intervenirg-cause argument We do not reach i, be-
cause there are three independent reasons Hoffmer-
er was not liable But we are skeptical that interven-
ing cause would have applied to these facis

IV Hoffmeter Not Put on Nouce

{9 14} To be hable for defects, a landlord must be
put on notice of them ™ A landlord has been held
liable to a woman_raped n his apartment building
Because he was aware both of a tenant's window
focks being broken and of the crime problem in the

" landlord _ had

where  a

neighborhood ™*And
quickly ‘made repairs in_the_past when notified but

“had failed 1o quichly repar a window laich reported
to 1t, the landlord was liable for a child falling
through the window F~10

FN8 Sikora v Wenzel 88 Ohio St 3d 493,

496 2000-Ohwo-406, 727 NE2d 1277,
Stancil v KSB Invest and Mgmr Co
(1991), 62 Ohio App3d 765, 770, 377
N E2d 432

FN9  Benser v Johnson (Tex App 1598),
763 S W 2d 793

FNIO  Jones v Chicago Housing 4uth
(1978), 59 11} App 5d 138, 376 N E 2d 26

*3 {1 I5) In this case, Hoffmeler had previously
rented the house to tenants with smalt children and
the issue of window focks had never ansen
Hoffmeier himself was a father and testified that be
had not considered window locks necessary i his
home when his child was small If we accept thar
the failure 1o provide lochs was a dangerous conci-

non, 1t was one that became known to Michael's
parents only the day before s accident when Mi-
chae! got onto the porch roof Even if we assume
that Hoffmeler had been put on notice by his ten-
ants-and there 15 no evidence he had been-he would
have had but a single day to cure the supposed de-
fect That would not have been reasonable
Hoffmeler could not be held responsible for a fail-
ure to tnstall window locks because of both the lack
of notice and the lack of rume to nstall them

V Hoffmeter’s Duty to His Tenants

{9 16} At common law, a landlord had no habihty
for dangerous condinons n premises controlled by
his tenant ©'Bur legislatures and courts have so
greatly curtatled this today ‘the exceptions nearly
have swallowed up the general rule "™W“For ex-
ample, 2 landlord's mmmunity may be lunited 1if he
has failed to follow the law ™12

FNIU Shump v Fiurst Continenial-Robin-
wood 4 ssoc 71 OmoSt3d 414,417-418,
1994-Oho-427, 644 N E 24 291

FN12 See d

FN13  Shroades v Rental Homes, Inc
(1981), 68 Oho St2d 20, 23, 427 NE 2d
774

{§ 17} * A landlord 1s subject to hability for physic-
al harm caused to the tenant and others upon the
leased property * * * by a dangerons condinon * *
* 1f he has failed to exercise reasonable care to re-
pair the condrion and the existence of the condition
15 in violation of (1) an implied warranty of habit-
ability, or (2) a dury created by statute or admims-
matve regulation "N

FN14 Id at 24, quoung Restatement of the
Law 24, Property (Landlord and Tenant)
(1977), Section 17 6

{¥ 18} Cipollone claums thar Hoffmeier violated the
Landlord Tenant Act, which sets the standard for
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to the user, and that there was also an open chan-
ging area adjacent to each stall, which consisted of
a small bench and some metal hooks affixed to the

wall

{§ 13} According to Clark, defendant's secunty was
madequate Specifically, Clark opmned that students
should have been provided the ability to lock them-
selves 1n the shower Clark advised that the pres-
ence of a lock or even a simple latch on the door of
the shower stall could have prevented the artack on
plainnff In essence, Clark opined that even minim-
al resistance encountered by the rapist may have
served to thwart his course n that he would have
lost the element of surpnse Clark maintamed that
plainuff was most vulnerable to atack n the
shower and that without the presence of a latch, she
lost the opportunity, albeit even 1if only momentary,
to realize that she was in immunent danger to which
she could respond

[1]{9 14} Upon review of the evidence and tesu-
mony presented at trial, the court makes the follow-
ing determmation The court finds that plainuff
failled to prove that the offender gained access to
the twelfth floor as a result of lax security measures
at the entrance level of Daniels Hall Indeed,
plaintiff was unable to prove by a preponderance of
the evidence that the assailant was not authonzed 1o
be on the twelfth floor of Dantels Hall either as a
resident or as some resident’s visitor

[21{% 15} However, the court finds that defendant
acted unreasonably by failing to nstzll locks or
latches on the shower doors Ordinanly, there 1s no
duty to prevent a third person from hanming another
unless a “special relanonship” exists between the
parties  Eagle v  Mathews-Click-Bauman, Inc
(1995), 104 Chio App3d 792, 663 N E2d 399,
Fed Steel & Wie Corp v Rubinm Consr Co
(1989), 45 Ohio St3d 171, 173, 545 NE2d 769 A
“special relationship” exists when a duty 1s imposed
upon one to act for the protection of others Gelb-
man v Second Natl Bank of Warren (1984), 9 Ohio
St3d 77,79, 458 NE 2d 1262

]

L

l“wm\v L

£ 2009 Thomson Reuters/West No Claé‘n to Ong Ug Gov Works A LU WiFT WP p A7

hp //web2 westlaw com/pnnt/pnntstream aspx?sv=Sphi&prid=1a74487490000012208a03

Page 4 of 5

Page 4

Such a ‘special relationship” may exist berween a
business and its mvitees Rerz v May Co Dept
Srores (1990), 66 Ohio App3d 188, 583 NE2d
1071 In the instant case, the experis themselves
confirmed that UC recognized the need to protect
resident students from criminal acts of third parties
There was ample evidence that the university read-
ily assumed this duty wasmuch as access to the
dormutory was monitored by student-employees and
the university had mstalled locked extenor doors
that were alarmed Further, students were wamed
dunng onentation about the known crimes occur-
nng m and around the campus and they received
printed matenals about safery measures Indeed, the
court finds that students reasonably relied on the
umversity to keep them apprsed of cnme statistics
and safety measures

*1 {9 16} In addiion, the court recoghizes that sw-
dents are not wn a position to alter the premises such
that individual lochs mght be utihized Testmony
and evidence at tal established that the dormitory
rooms were equipped with locks and that locks or
latches were present on the doors of other campus
batnrooms and showers Without the means to se-
cure the shower door, plamuff was vulnerable and
unprotected from not only madvertent interruption,
but i this instance, violent attack Had the rapist's
progress been frustrated by a lock or latch, the court
finds that the assailant may have abandoned his
plan, certainly, he would have faced an increased
nsh of discoverv The wmstallation of such lock or
lacch would have been a simple, inexpensive task
and the court finds that defendant's falure to
provide such a device was unreasonable

{4 17} To find habihty n negligence against a de-
fendant based upon the criminal act of a third party,
an_invitee must demonstrate that the cniminal act
Wads Reirz, supra, at 191-192 583
NE2d 1071, Howard + Rogers (1969), 19 Ohio
St2d 42, 249 N E 2d 804, paragraphs one and two
of the syllabus The foreseeability of criminal acts
occurring on premises 1s determmned by using a to-
tahty of the circumstances test Reitz supraThe to-
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H
Court of Appeals of Texas,

Dallas

A lbert BENSER, d/b/a Carrier Square Apartments,
Appeliant,
v
Cynthia JOHNSON, Individually & as Next Friend
of Alysia Johnson, 2 Minor, Appellee
No 05-87-00692-CV.

March 24, 1988
Reheanng Demed May 11, 1983

Tenant and her daughter brought suit against lane-
lord following crimmnal wousion by another wio
thewr apartnent and tenant's rape A jury before the
14th Dhstmct Court Dallas County, John McClel-
land Marshall, J, found mm favor of tenant and
awarded substantial damages On appeal, the Court
of Appeals, McClung, J, held that evidence was
sufficient to support finding that landlord’s negh-
gence In providing workable locks on wmdows was

proximate causation of tenant's rape
Affirmed

West Headnotes
[1] Neghgence 272 €=2371

272 Neghgence
272XI111 Proxumate Cause
272k371 k WNecessity of Causation Mosi
Cited Cases
(Formerly 272k36(1 1))

Neghgence 272 €==387

272 Neghgence
272X11l Proximate Cause
272k374 Requi sites, Definions and Distinc-
uons

Page 1

272k387 k Foreseeability Most Cited

Cases
(Formerly 272k59)
The two elements of prowuimate cause are cause In

fact and foreseeability

(2] Neghigence 272 €380

272 Neghgence
272XI111 Proximate Cause
272k374 Requi sites, Defimtions and Distine-
fons
272k380 k Substanual Factor Most Cited
Cases
(Formerly 272k36(1 9))

Negligence 272 €379

272 Negligence
272XI11 Proximate Cause
272k374 Requi sites, Definiuons and Distine-
nons
272k379 k  “But-For® Causation, Act
Without Which Event Would Not Have Occurred
Most Cited Cases
(Formerly 272L56(1 12))
‘Cause 1n fact™ for purposes of proximate causa-
uon analysis, means that the negligent acl or omis-

sion was a substannal factor n _bringing about the

_injury and without which no harm would have been

incurred

I3] Negligence 272 €387

272 Negligence
272XI111 Proxumate Cause
272k374 Requi sites, Defimtions and Distine-
uons
272k387 k Foreseeabiity Most Cited
Cases
(Formerly 272k59)
“Foreseeability,” for purposes of promimate causa-

uon analysis, denotes that the actor, as person of or-
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dinary intelhigence, should have anucipated the
dangers that his neg[igent acts created for others

[4] Neghgence 272 €=2433

272 Neglgence
272X Proximate Cause
2720430 Intervening and Superseding Causes
272k433 k Intentional or Cnmunal Acts
Most Ciied Cases
(Formerly 272k62(3))
Criminal conduct of a third party 15 a superseding

/ cayse which relieves negligent actor from habilitv

unless ¢criminal conduct 15 foreseeable result of
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233 Landlord and Tenant ]
233VII1 Premuses, and Enjoyment and Use Thereof
235VIE) Imunies from Dangerous or De-

fecuve Condiion
233k169 A cuons for Injuries from Negh-

gence
235k169(6) k Weight and Sufficiency
of Evidence as to Injunes to Tenants or Occupants
and Ther Emplovees Most Cited Cases

Evidence was sufficient to support finding of negl-
%ence of landlord resulung from rape of tenant,

“Tandlords_knowledge for long period of tme_that

tenant’s window locks were inoperative, landlord's
refusal to install working locks in_violation of stat-

N
such negligence
N~ I5] Appeal and Error 30 €=-989
~
YN 30 Appeal and Error
S 30XVI Review

- v 30XVI(I) Questions of Fact, Verdicts, and
N \;‘7\ Findings
q}\v" 30X VI In General
N 30k988 Extent of Review
30k989 k In General “Most Cied
Cases

Appeal and Error 30 €=1003(7)

30 Appeal and Error
3OXV] Review

30XVI(I) Questons of Fact, Verdicts, and

Findings
30XVII)2 Verdicrs
30k1003 Agamst Werght of Evidence
30K1003(7) k Mamfest Weight of

Evidence Most Cited Cases
In reviewmg a facmal msufficiency point, Court of
Appeals must consider and weigh all of evidence in
case 1 determining whether evidence is msufficient
or if verdict 15 so agamst great weight and prepon-
derance of evidence to be manifestly unjust

[6] Landlord and Tenant 233 €=2169(6)

_ute, apartment'’s location wn_high crime area, and
tesumony by police officer that stick in window
demonstrated to aracker there were no working
lochs were sufficient

*794 Larry Feldman, Dallas, for appellant

Sam W Pemgrew, Jr and Forrest W Wagner,
Grand Praine, for appellee

Before STEPHENS, McCLUNG and BAKER, 1J

McCLUNG, Jusuce

This 1s a neghgence case Albert Benser, d/b/a Car-
ner Square Apartments, appeals from a $70,000
Judgment entered on behalf of appellee Cynthia
Johnson, individually and as next friend of Alysia
Johnson, 2 mmor In appellant's sole pomnt of error
he contends that his motion for new mal should
have been granted because there was nsufficient
evidence to support the jury's answer concerming
the 1ssue of proximate cause We affirm

On February 1, 1983, Cynthia Johnson and her
daughter moved nto appellant's apartment com-
plex She soon discovered that the locks on the jiv-
Ing-room window and her daughter's bedroom win-
dow were moperable When Mrs Johnson com-
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plained about the locks, the complex gave her a
¢ screw-type” lock for both the hving-reom and
bedroom windows There was also a stick in one of
these windows to “secure” 1t 1n heu of a lock Mrs
Johnson placed the suck in the living-room wmndow
and nsmlled the “screw-tvpe” locks The
“screw-type” locks were defective and would not
secure the windows On February 18, 1984, an in-
truder dnlled a smail hole in the bowom of the lin-
ing-room window and hnocked dre stich out of the
way The hole dnlled was too small for one to stick
his hand through and unlock the window However,
as the lock provided to Mrs Johnson did not work,
the intruder =795 was able to open the wmdow and
enter the apartment Once mside the aparument the
intruder proceeded to rape Cynthia Johnson The
rape of Mrs Johnson was viewed bv her daughter
Mrs Johnson then brought suit agamst appellant al-
leging that appellant was negligent 1n not providing
proper locks and security to her aparunent This ap-
peal followed

In appellant's sole pont of error, he alleges that
there 1s insufficrent evidence to support the jury's
finding that appellant's actions were the proximate
cause of appellee s damages

[1][2](3][4] The wwo elements of provimate cause
are cause m fact and foreseeability Noom v AMr
Property Managemenr Company, Inc 690 S W 2d
546, 549 (Tex 1983), Missourt Pac R Co v 4mer-
ican Statesman. 552 SW2d 99, 103 (Tex 1977
Cause 1n fact means that the negligent act or omis-

Page 4 of 7

Page 3

The RESTATEMENT (SECOND) OF TORTS §
448 (1965) states

The act of 2 third party In commiting an intentional

“tort or crume 15 2 superseding cause of harm to an-

other resulung therefrom, although the actor's neg-

heent conduct created a situation which afforded an

opportunity to the third person to commit such a

tort or cnme unless the actor at the ume of his neg-

lisent conduct reahized or_should have reahzed the

ikelihood that such a situaten mught be created,

sion_was a substantial factor in_bringine about the
injury and without which no harm would have been

incurred /2 Foreseeability denotes thai the actor,

_as_a person of ordinarv intelligence, should have

anticipated the dangers that his neghgent act cre-

hups //web2 westlaw com/print/pninistream aspx?sv=Sphi&pnd=127449¢8f00000122ccbd

t r others Missourt Pac R Co 552 S W 2d
at 103 The crimimnal conduct of a third party 1s a su-
perseding cause thar relieves the neghgent actor
from lability unless the cnmmal conduct 15 a fore-
seeable result of such negligence Awon 690
S W 2dat 550

and_that_a third_person_rmight availl hunself of the

opportunity to commit such a tort or crume

(5][6] In reviewing a factual wmsufficiency point, we
must consider and weigh all of the evidence in the
case in determining whether the evidence 1s suffi-
cient or if the verdict 15 50 against the great weight
and preponderance of the evidence as to be mani-
festly unjust Pool v Ford Moror Co, 715 SW 2d
629, 635 (Tex 1986) The record in this case re-
flects appellant was aware for a long period of hime
that appellee’s locks on her windows were broken,
yet appellant refused to mstall working locks i vi-
olatton of the requirements of sections 92 052 and
92 133 of the Property Code !

FN1 Secuion 92 052 states n pertinent part

§ 92052 Landlord's Duty to Repar or
Remedy

(2) A landlord shall make a dihigent ef-
fort to repair or remedy a condition 1f

(1) the tenant specifies the condition 1n a
notice 10 the person to whom or to the
place where rent 1s normally paid,

(2) the tenant s not delinquent in the
payment of rent at the time notce 15 giv-
en, and

(3) the conduwion matenally affects the
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physical health or safety of an ordimary
tenant

Section 92 153 states, in pertinent part
§ 92 153 Dury to Install, Change, or Rekey

(2) The landlord shall install, change, or
rekey a security device according to this
subchapter after the landlord receives a
request from the tenant of a dwelling If
the tenant's lease 15 in wrmng, the lease
may require the request to be written

(b) The landlord may select how and
where a secunty device 1s nstalled 1 a
tenant’s dwelhng The landiord’s obliga-
ton under Subsection (a) 1s {imited to tn-
stailing

(1) one wmdow latch on each extenor
window,

The evidence adduced at mal also showed that ap-

Page 5 of 7

Page 4

a high cnme area and whether previous cruminal

activity has occurred on the property Both of these

factors are present 1n our case

Nerther party has ciied any Texas cases 1ssued sub-
sequent 10 Vxon directly addressing the 1ssues of
premises liabiliy, proximate cause, and third-party
enminal actuvity Our research has also failed to

discover any such cases However, several of the

federal circull courts as well as our_ sister state

pellant was aware that the complex was located 1n a

high cnme area and that there had been previous n-
stances of cnmimnal_actvity_in_the complex Other
relevant restimonv included that of a2 Grand Praine
police officer who testified that the suck m the liv-

ing-room window would indicate to a potential In-
truder thar the window could not be locked The of-

ficer er testufied that this knowledse would en-
courage an mtruder to pick that home to commit his

unlawful acts because 1t would be the easiest and

quickest home to enter

In the Mixom case  our supreme court held that a2

rope owner could be hable for his actions
E%Zg_ow@for a_third person”io
~Commt an ntentional *796 tort or cnme The court
yent on to ist certain factors to consider m determ-

courts have issued opinions n cases with stnkwngly
“similar_facts as our case We find several of these
opimions o be quite persuasive and will bretly dis-
cuss them below The cases we refer 1o are (ain v
Tortz 703 F 2d 1279 (t1th Cir 1983), Spar v Ob-
wova 369 A2d 173 (D C1977), Trentacost v
Brussel, 82 NJ 214, 412 A2d 436 (NJ1980),
Dick v Grear South Bay Comparny, 106 Misc 2d
686, 435 NYS2d 240 (NY CivCr198l), and
Smuth v ABC Realn, Co, 66 Misc2d 276, 322
NYS2d207(NY CivCr 1971)

In Can a previous break-mn 2t Mary Cain's apart-
ment resulted n the destruction of her front door
lock She asked the defendant aparunent complex to
replace her lock but 1t never did Subsequently, an
mntruder entered through the unlocked front door
and shot and killed Marv Camn Mrs Cain's mother
brought a wrongful death acuion against the owner's
of the complex The tnal court granted summary
Judgment for the defendants On appeal, the 1ith
aircut, applying Georgia law, held that the plamtff
had stated a cause of action and that she had raised
a fact 1ssue as to proxumate cause The court went
on 1o sav that

A dangerous sitwation was created when the de-

tendant failed 1o repair the broken locks on a young

woman's apartment door It would not take a very
farsighted person to be able 10 1magine the possible

consequences of such an action However, this 15

unng whether cnmunal activity 15 a foreseeable Tes-
-ult of the nroperty owners neghigence Chief among
these factors are whether the property 1s located n

not for the court to determine Georgia courts have
said numerous tumes that questions of neglgence,
proximate cause, foreseeability and intervening

Sntaby
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causation are properly for a jury to determine
(citanions omitted)

In Spar, the plamnuff was a student at a local uni-
versity who was robbed and shot in the back by an
assailant who had entered his apartment complex
through the front entrance door to the complex The
lock on this door was broken and had not been re-
paired n spite of numerous complamts by the ten-
anis This complex was m a high crime area and

Page 6 of 7

Page 5

The Jandlord was confronted with the existence of a
high level of cnme in the *797 neighborhood See

amte [82 N 1] at 218-219 (412 A2d 436] Yethe

falled 10 mstall a fock on the front door leading i

to the building's lobby By failing to dq anything to
arrest or even reduce the risk of cnminal harm to

his tenants, the landlord effectively and unreason-

ably enhanced that risk

had a history of previous crimes being committed
on_the premises The court upheld the jurv finding
of habilitv on the part of the owners of the apar-

ment complex stating

The evidence supports the theory that the negl-
gence of appeilants here was not thewr failure to in-
stall the ovpe of front door that would have repulsed

In_Dick the plamnuff was senously mjured by three
robbers who entered the lobby of the building m
which she lived through an unsecured front door
Repeated requests to repair the defecuve door lock
were ignored There was no evidence presented that
the building was n a high cnme area or of previous
crimes m the complex In upholding a jury verdict

for the plaintiff the court held that “The jury could
(and did) properly conclude that the defective door

every c oncervable cniminal attach, but their failure
to_do anything to rmprove upon a front door lock

which was easilv rendered imoperanve, as viewed
agamnst therr knowledge, actual or constructive, of

these circumstances

In sum then we conclude that the jury possessed
adequare information upon which 1o find proximate
cause, and therefore their verdict on the issue of Ii-

—ability must stand

In_Trentacos:, the plaintff, while reummg to her
apartment, was mugged m the stairway of her apart-
ment complex by an intruder who had entered the
complex through the unlocked front door The de-
fendant had promised to install a lock on that door
but never did In upholding the jury verdict in favor
of the plawnuff the supreme court of New Jersey
stated

There was sufficient suppont for finding that the ab-
sence of a lock on the entrance to the building,
which was locaied m a high crime neéighborhood,
created a foreseeable nisk of harm

The court further stated

lock wag a proximate cause of the attach ™ The

court went on to state

In hght of the nistng crime rate in ths city, and the
fact that muggings, robbenes and homicides have
occurred tn all neighborhoods, a_causal relationship

between a defective door lock and violent cnminal

acuvity can be determined by a jury from its com-
men ewpenence

It was for the jury 1o weigh the probability of the
harm to planuff and the grawvity of that harm
agamst the cost or burden imposed by the required
precaution Here the jury did so and found defend-
ants neghgent That finding should not be dis- turbed

In Sruth the plainuff was raped by an mtruder who
entered through her broken window Her request of
the fandlord to repair and secure the window fell on
deaf ears In upholding a jury verdict for the
plamntiff the court stated

it must be held that a reasonable person in the
landlord's situation should have anticipated thar the

opening 1 the fire escape window was an nvitation
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to a cnummnal entry into the plainuffs apartment It
15 not necessarv that the cnme of rape have been
anucipated Any violent cnme may be expected to
accompanv a burglary

There ¢an be httle doubt that a principal purpose of
a latch on an ntact window abutting a fire escape
has as its pnncipal purpose the excluston of wn-
truders Under such circumstances the defendant
may not be heard to say that the entry of the -
wuder excuses 1ts failure to reparr the broken win-
dow

The gases cited above clearly show that this jury

_could_properly find that the landlord's negligence

was the pronimate cause of this tenant’s injurnes

1

The jury did so find i this case We cannot con-
clude from an examnation of the record here that
this jurys finding's are so against the great weight
and preponderance of the evidence as to be mani-
festly umust Consequently, we must affirm the
Judgment of the tmal court

Tex App -Dallas, 1588
Benser v Johnson
7635 S W 2d 793

END OF DOCUMENT
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(Cneas 116 Ohio App 212, 187 N E 2d 504)

>
Coun of Appeals of Ohio, Third District, Manon
County
White, Appeliee,
v
The STANDARD OIL CO ,Appeliant,
May 15, 1962

Acuon for personal mjury alleged to have been
caused by a fall by plamuff who was on defendant's
busmmess premises to pay a bill when the heel of the
plantiff's shoe caught 1n a crack between the rear
edge of the top step of a flight of stone steps and
the front edge of a slab of a flagstone sidewalk
leading to the defendant's office building The
Common Pleas Court, Manon County, entered
judgment 1n favor of plamuff on jurv verdict and
defendant appealed on questions of law The Court
of Appeals, Manon County, Guemsey, P ], held
that the evidence as 1o planuffs life expectancy
and as to the future durauion and permanency of her
njuries was insufficient for the jury

Reversed and remanded for new mial
West Headnotes
[1] Neghgence 272 €=1085

272 Neghgence
272XVII Premses Liabiliny
272XVI D) Breach of Dury
272k1085 k In General Most Cited Cases
{Formerly 272k32(1))
An owner or occuprer of lands is liable 1n damages
to those who, using due care for thew safery, come
thereon ar his nvitanon or inducement_expressiy or
unpliedly given, on any business 1o be transacted
with or permitied by hum, or an wnjury occasioned
. by the unsafe condition of the premises which 1s
known to him but not to them, and which he has
neghgently suffered to exist

[2] Mumcipal Corporations 268 €766
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263 Municipal Corporations
268X11 Torts
268XII(C) Defects or Obstructions 1 Streets
and Other Public Ways
268h765 Nature of Defects

2686766 k In General Most Cited
A munictpality 1s not liable for a defect m is
premises unless the defect consuitutes not only an
unsafe condimion but 15 also of a substanual namre

|3] Neghgence 272 €=233

272 Neghgence

272111 Standard of Care

272k235 k Reasonable Care Most Cited

(Formerly 272k4)
The test or standard of negligence 1s the exercise of
ordinary or reasonable care, or the conduct of or-
dinanly or reasonably prudent persons in iike cir-
cumstances

{4} Miunicipal Corporations 268 €=>755(1)

268 Mumcipal Corporations
268X1I Torts

268XH(C) Defects or Obswuctions in Streets

and Other Public Wavs
268k 755 Natre and Grounds of Liabihity
268k753(1) k In General Most Cited

Cases
The hability of a2 municipality for injuries due to
defects existing 1n 115 ways 15 not the same as the [1-
abiitv of a businesspan 1o his business mvitee for v
munes due to defects exising on the business

premises -

[5] Neghgence 272 €=1708
272 Negligence
272XVII Acuons
272XVIL(D) Quesuons for Jury and Direc-

ted Verdicts
272k1705 Premises Liability
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disabled swdents and there has been no showing
that disabled smdents atended the communications
class also, the plamnuff 1s not a disabled student
Therefore, Standard 8254 1s not applicable to the
[nstant case

[2] The plamuff, as a student at said university, was
an mvitee The defendant, therefore, had a duty to
exercise ordinary care 1o see that the premises were
safe for an nvitee using the premises n the exer-
cise of due care In addwon, CSU had the dutv w0
provide notice of any danger of which *219 u had
knowledge or, by using ordinary care, should have
discovered See 76 Ohio Junisprudence 3d (1987)
I8, Premises Liabihity, Section 7 WNevertheless, the
defendant 15 not an nsurer as to all accidents and
mjuries to_such wvitees S5 Xresge Co v Fader
{1937y, 116 Ohto St 718, 158 NE 174, Presley v
Norwood (1973), 56 Ohio St 2d 29, 65 O O 2d 129,
303 N E 2d 8}

The Restatement of the Law 2d, Torts, which sets
forth the general rule in reference 10 the duty owed
[0 an mmvilee, states

‘ A possessor of land 1s subject to habihity for phys-

rcal harm caused 1o Pis invitees bv a conditon on
the land if. but enly if, he ~

‘(a}_knows or bv the exercise of reasonable care
would discover the condimion, and should realize
that 1t _involves an unreasonable nsk of harm to
such 1nvitees, and

Page 4 of 5

Page 5

take necessary precautions to protect the mvitee
from danger Unreasonably dangerous conduct
weculd mmvolve an unreasonable nsk of foreseeable
harm to mvitees such as the plamnuff Risks are un-
reasonable 1f a reasonable person would **149 find
1t necessary to take precautions agaimnst them

Findings

(5] The class attended by the plaintiff consisted of

approximately one hundred students The evidence

indicates that severai studenis had preceded the

plantuff down stauwwell E and across the doarmat

without mcident The mat had not been reported by | |
any other student to be 1n a dangerous condion N
The court s of the opuuon that Officer Colbert's
tesumony concerming the planuff's statement 1s
credible, especially since he recorded the facts um-
mediately after the event Also, the housekeeping
assistant supenntendent siated that if he had seen a
mat in the condmon described by the plainnff he
would have replaced it The plamnffs version of
her fall could have been affected by her examina-
non of the area someume larer

w3

In view of the above, the court finds thar the
plamuff has failed w prove bv a preponderance of
the evidence the exact location of her fall and the
cause thereof, as well as the fact that the defend-
ant's neghgence, 1f any, in placing *220 an under-
sized deoormat 1n a larger recessed area proximately
caused her fall and subsequent mjuries Accord-
ingly, the court further finds that the defendant was

‘(b)_should expect thar they will not discover or not neghgent [If this court found that defendant was
lize the danger, or will fail to protect themselves neghgent, arguendo, 1L 15 the court's opinion that
agamnst tt, and such negligence was not the proximate cause of the
o plantff's injunes, and was less than fifty percent of
¢} faus to exercise reasonable care to protect the the cause of plainnff's fall
agaipst the daneer ™ Restateme . 2d,
orts (1965} 215-216, Section 343 o In finding that the planuff has not sustamed her
) burden of proof, this court enters judgment for the
[3){4] The burden of proof s upon the plamaff to defendant and against the plamtiff Costs are as-
show thar the conditon which caused the mjury sessed 1o the plaintiff
was unreasonably dangerous, that the pOssessor
knew of or should have discovered the condinon, Judgment jor defendant
and, that the defendant failed to warn the mviree or
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Supreme Court of Ohio
GEDEON
v
EAST QHIO GAS CO
No 24518.

May 16, 1934
Error to Court of Appeals, Cuyahoga County

Actuon by Edward Gedeon, admumistrator, etc,
against the East Ohio Gas Company Judgment m
favor of the defendant was affirmed by the Court of
Appeals and the planuff brings ervor -[Editonal
Statement ]

Judgment of the Court of Appeals reversed, and
cause remanded to the court of common pleas in ac-
cordance with opinion

As the parties stand here in the same relanve posi-
tions as they stood in the court of common pleas,
they will be referred to as plamntiff and defendant

The acuon was one for personal injury At the mnal,
counsel for the plamuff, as part of his opening
statement, read the peution and made certain ex-
planatory remarks disclosing the following facts

The plainuff's decedent was driving a truck east-
wardly on the south side of Denison avenue near
the ntersection of Fifty-Sixth street i the city of
Cleveland Joseph Ferencz, at the same time, was
driving west-wardly on the north side of said Den-
1son avenue Just befoere these two automobiles
passed each other, August Tesnow parked a car
along the north curb of Denison avenue headed
west, got out of sajd car on ns left side arectly mto
the swreet, and, without looking for traffic, started 10
cross Denison avenue toward the south As alleged
n the petuon, Tesnow stepped from his parked car
‘directly mnto the path of the automobile operated
by Joseph Ferencz, at a time when said Joseph Fer-

Page 2 of 6

Page 1

encz was 5o close to the said Tesnow that 1t was 1im-
possible for said Joseph Ferencz In the exercise of
ordinary care, to brng said automobite to a stop be-
fore reachmng the said Tesnow 'To avoid striking
Tesnow, Ferencz swerved his automobile to the left
and “nto the path of the tuck operated by the
planuff's decedent at a nme when said truck was so
close that 1t was impossible for the plamuffs de-
cedent * * * to avoid a colhsion * * ** The colli-
sion occurred just a lirtle south of the center lme of
Denison avenue, which 15 a heavily traveled street
with double car macks It 15 approximately forty
feet wide

Tesnow was a meter reader employed by the de-
fendant When the accident occurred he had just
come from a building where he had read a gas
meter and was on his way from the place where he
had parked his car to a building across the street
where he 1ntended to read another

The plamtff's decedent was mjured in the colliston
and the sunt was for injunes so sustained He died
subsequently to the accident, but from other causes

On the pleadings and the opening statement of
counsel the defendant made a motion for judgment
which was granted by the tnal court This judgment
was affirmed by the Court of Appeals The case
comes nto this court on allowance of a monon 10
certify the record

West Headnotes
[1] Neghgence 272 €387

272 Neghgence
272X1T Proximate Cause
272Kk374 Requi sues, Definittons and Distine-
tions
272k387 k Foreseeabiity Most Crted

Cases

(Formerly 272k39)
Act constituies negligence, authonzing recovery of
damages for imjury resulting therefrom, 1T reason-
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ablv prudent and careful person. under same or sim-

ar circumstances, should have antcipated that in-

jury to plantiff or 1o those wn ltke situation would
probably resuit
[2] Negligence 272 €232

272 Negligence
27211 Standard of Care
272k232 & Ordinary Care Most Cited Cases
{Formerly 272k1}
‘Neghgence" 1s falure to enercise that degree of
care_which ordinanly careful and prudent person

would exercise under same or_simjlar  circun-

stances,

{3] Automobiles 48A €=2245(28)

48A Automobiles
48AV Injunes from Operauon, or Use of High-
wav
48AV(B) Acuons
43Ak2435 Questions for Jury
48AK245(26) Idenuty and Status of
Operator
48AL245(28) k Servant or Agem
Most Cuied Cases
Where truck dnver suffered mjury m collision wrh
automobile which, mraveling along swreet in opposite
direction, swerved to left 1o avoid hiting defend-
ant's employee attempting to cross streer, whether
defendant's employee, 1n getting out of automobile
parked aleng curb and auempting to cross street
without abserving traffic conditions, breached duty
owing to truck driver so as 1o render defendant h-
able under doctrine of respondeat superor, held
question of fact for jury

[4] Neglhigence 272 €386

272 Negligence
272111 Proximate Cause
272374 Requt sties, Definitions and Disnine-
nons
272h386 k Nawral and Probable Con-
sequences Most Cited Cases

Page 3 of 6

Page 2

(Formerly 272k58)
Tort-feasor can be held legally responsible only for

probable consequences of his act
{5} Automobiles 48A €=2245(65)

48A Automobiles
48AV Injunes from Operanon, or Use of High-
way
48AV(B) Acuions
4§A k245 Quesuons for Jury
48Ak245(50) Proximate Cause of In-

Jury

-

48Ak245(65) k Intervening Effi-
cienr Cause Most Cuted Cases

Where truck driver suffered mjury 1n collision with
automobile which, raveling dlong street in opposite
direction, swerved to left o avold hiting defend-
ant's employee attempting to cross street, whether
neghgence, 1f any, of defendant's employee m get-
ting out of automobile parked along curb and wn at-
tempting 1o cross street without observing maffic
condiions, was “proximate and probable cause” of
injury to truck driver, held question of fact for jury

|6] Neghgence 272 €387

272 Neghgence
272 X111 Proxunate Cause
272k374 Requi sites, Defimuons and Distine-
1ons
272k387 k Foreseeability “Most Cited
Cases
(Formerly 272k39)
Effect of wrongful act may be traced through con-
duct of human bemg, mto consequence complained
of, 1f probabihity of such resuit should have been
anticipated by mund of reasonably prudent and care-
ful person

Svllabus by the Court

*335 Damages for an wnjury resulting from a negli-
gent act of the defendant may be recovered if a

reasonably prudent and carefu] person, under the

same or similar cucumstances, should have anticip-
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anyone [t1s enough that the probability of mjury to

those in the plamuff's seneral situanon should have
been perceived by a reasonably prudent and careful

person Lane v Atlantc Works, 111 Mass 136,

Toledo Raillways & Light Co v Rippon, 8 Ohiwo
Cr Ct R (N 8)334, 18 0 C D 56],affirmed
without opinion 75 Qhio St 609, 80N E 1133,
Hamman v Ry Co, supra, 45 Ohio St at page 36,
12N E 4531, 4 Am St Rep 507

Tested by these prnciples, 1t 15, in our opimion, 1m-
_possible 10 say as a matter of law that Tesnow was

Page 5o

Page 4

he, for the law to judge of the causes of causes,

and therr impulsions one of another, therefore, 1t

f6

R\

contenteth 1t selfe with the immediate cause, and oy
1510

judgeth of acts by that, without looking to any fur-

ther degree *While the precise meanpg of this clas-

sical staterment has never perhaps been entrely
clear, and much refinement of detail has been
wrought mio the docmne since It was writen, the
ceneral principle enunciated has never been aban-

doned Not only do the pracneal Iimitations of judi-
ctal administration prohibit the attempt to follow
backward to the end this “infinite” senes of causes,

free from neghgence Common expenence atiests

the danger of stepping from the left side of a parked
car directly mio a heavily waveled sireet Common

experience _likewise gives daily waming of the
danger of crossing such a street 1 waffic without
looking for the approach of vehicles It ts for the
Jury 10 say whether any reasonably careful and
prudent person might te expected to know that s
sudden and unexpecied appearance m such a street
1n front of an on-commg car would probably cause
its dnver to take emergency action to avoid striking
him, emergency acuon which might consist
swerving into another lane of traffic with a con-
sequent colliston

In our opmion 1t was for the Jury 10 say whether,
under the facts stated, the plainuff's decedent fell
within th® range of Tesnow's dutv of care and
whether that duty was fulfilled Adamsv Yo ung,
44 Ohio St 80,4 N E 599, 58 Am Rep 789 ,Drew
v Gross, supra

{4][5] Third If Tesnow was gutlty of negligence,
was such negligence the proimate cause of the in-
Jury complained of? The [aw, n determining Labil-
iy for harm done, refuses to follow the logical
chain_of causation bevond whal it regards as the
direct or proximate cause Baltimore & Ohig Rd

Co v Wheeling, Parkersburg & Cincinnan Trans-
portation Co, 32 Ohio St 116 ‘Proaimate ’ n this
connection, 15 used in contradistinction*340 to the
tean ‘remote ' The maxam, *In Jure non remota
¢ausa sed proxtma spectatur was accepted as Jaw
mn _the ume of Lord Bacon It were infiniee,’ said

A
. PHAYS
Wi - f

but the object of the judicial search 1s the breach of
a legal dutv to the person injured by a respansible
human agent It 15 1dle to prosecure the search bey-
ond those from whom a duty 15 owing This consid-
eration has led a majonity of the courts to the adop-
non of the rule that a tort-feasor can be held legaily
responsible only for the probable consequences of

__his act Hoag v [ake Shore & M S Rd Co, 85 Pa

293, 27 Am Rep 653, Crane Co v Busdieker (C
C A) 255 F 664, Davis v Schroeder (C C A)
291 F 47, Mhlwaukee Ry Co v Kellogg, 94 U S
469, 24 L Ed 256 The subject has been much
labored, both by courts and by the wniers of text-
beoks and amicles, and many phrases have been
propounded as the correct exoression of the basic
idea ‘Natural and probable,” ‘natural ard proxum-
ate,” ‘pronimate and probable,’ ‘direct and natural,’
these and many other phrases have been used to de-
scnbe the consequences for which compensation
**927 1s sought By ‘probable,” however, 1s not

meant ‘more [ikelv than not’ but rather ‘not un-
likelv ’ or_‘such a chance of harm as would induce
a prudent man not to run the nsk, such a chance of
harmful result that a prudent man would foresee an
appreciable rnisk that some harm *341 would hap-
pen *25 Harvard Law Review, 103, 116, 33 Canada
Law loumnal, 717, Gilson v Delaware & Hudson
Canal Co, 65 V1 213,26 A 70, 36 Am St Rep
802, note at pages 8§08 and 809

Was the collision berween the Ferencz car and that
of the plainuffs decedent a consequence legally
raceable to the alleged, heedless act of Tesnow m

Do 0N TES WA Pl
POV IV L — Vi sdr 24
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stepping w front of the Ferencz car? Much of what
was said upon the second point, supra, becomes ap-
plicable here The jury should have been allowed to
pass upon the question whether the probabtlity that
such colliston would result from such an act should
have occurred to the mind of a reasonably prudent

and careful person

[6) There remamns, however, one further pomt Was
the cham of causation broken by the independent
act of Ferencz 1n deflectng the course of his car?
Cases may be found to the effect that the volitional
act of a human being midway n the logical chan of
cause and effect breaks the legal nexus and pre-
vents recovery Pinsburg Reducnon Co v Horton,
B7 Ark 576,113 8 W 647, ISL R A (N §)
903 But by the great weight of authoney the effect
of a wrongful act mav be traced through the con-
duct of a human bemng, tnto the comsequence com-
plained of, if the probability of such result should

have been anucipated by the mund of a reasonably
_prudent and careful person Mouse v Central Sav-

ings & Trust Co, 120 Ohio St 399, 167 N E 368,
200 L R 257, 7 Chwo Law Abs 334,Harmiman v
Ry Co, supra, Brunnworth v Kerens-Donnewald
Coal Co, 260 Iil 202, 103N E 178 Famon v Sil-
ver King Coalinon Mines Co, 50 Utah 295, 167 P
675, 9 A L R 248 This quesuon, therefore, be-
comes, _but a corollary of the prncipal inquury Was
the collision a probable consequence of Tesnow's
act? Tttt Tt oo

In our opinion _for the foregoing reasons, the peti-
n nsel de
to the Jury The judgment of the Court of
appeals, therefore, will be reversed and the cause
remanded*342 to the court of common pleas for
further procedure in accordance with this opHon

Judgment reversed

WEYGANDT, C ], and STEPHENSON, JONES,
MATTHIAS, and ZIMMERMAN, JJ . concur

Ohio 1934

Gedeon v East Ohio Gas Co

128 Ohio St 333, 190 N E 924, 40 Qhio Law Rep
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ated that murv to the plamuff or to those 1n a like

situatton would probably result
¥337 *=935 Quiglev & Byrmes and Wilham A
Kane, all of Cleveland, for plamuff in error

Tolles, Hogsett & Ginn, of Cleveland, for defend-
ant m ervor

BEVIS, Judge

For the purpose of this opunion the facts, as set
forth in the pleadings, and as stated io the jury,
must be taken as true

The theory of the plaintff's case is as follows

(a) Tesnow was an employee of the defendant com-
pany, and at the time of the accident was_engaged

1n_hs master's business and acting within the scope

of his emplovment

(b) In stepping from the left side of his parked car
and, without looking for waffic, starting across the
street into the path of an approaching machine close
upon him, he faiied to exercise the care reguired bv

hus duty joward other persons upon the street, 1n-
cluding the plamnuff's decedent

(c) That such faiJure of exercise of due care was the
proamate cause of the mjury to the plamnuff's de-
cedent

Each part of above contenuon s controverted by
the defendant

The first point gives us no wouble Tesnow was em-
ployed by the defendant to read meters He had
driven o his car from a building where he read a
meter 10 the pomnt where he parked the machine,
and was on his way from that pomt to a building
across the street where he intended to read another
meter He was upon his master's business, he was
within the scope of his emplovment By every cni-
terion the rule of respondeat superior applies It can
make no difference that he was not then dnving his
masker's car or 338 using any other wmstrumentality

Page 4 of 6

Page 3

belonging to his employer Pickens v Diecker, 21
Ohio St 212, 8 Am Rep 55, 29 Ohswo lunspru-

dence, 598

[1]f2)[3] The second question, whether, upon the
facts shown, there was a breach of duty toward the
planuff's decedent, was in our opimion for the jury

Tt 15 not claimed that Tesnow violated any statute or
ordinance His conduct, therefore, must be tested by
the common taw rules of negligence as they eatst

3 o 3 .

eree of care which an ordinanly careful and prudent

person_would exercise under the same or simjjar

circumstances Davisgn v Flowers, 123 Ohio St

89 174 N, E. 1537, 29 Ohip **926 Junspmidence,

383 But before falure to use such care can be L

made the basis for recovery 1t must appear that the

planuff falls within the class of persons to whom a

duty of care was owing Hamman v Ry Co, 45 ‘PWL’L Pf

Ohoo St 11,20, 12N E 451, 4 Am St Rep 507,

Burdick v Cheadle, 26 Ohio St 393, 20 Am Rep D
\\L\J‘LW"’(

767, 29 Ohio Junsprudence, 385 It 15 not enough
that Tesnow was bound to look out for hinself or
was under a dutv 1o exercise care for the safety of
persons other than the plainuff

In delimiting the scope of duty to exercise care, re-
gard must be had for the probabihty that ijury may
result from the act complained of No one 1s bound
to_take care 10 prevent consequences which, mn the
hght of human expenence, are beyond the range of
probability Onlv_when the jured person comies
within the circle of those to whom injury may reas-
onablv be anticipated does the defendant owe hun a
duty of care Drew v_Gross, 112 Ohio St 485, 489,
147 N E 737, Ford v Cleveland, Cincinnan,
Chicago & St Louts Ry Co, 107 Ohio St. 100, 140
N E 664, 29 Qhio Junsprudence, 419, 420

v

It 15 _not necessary, however, thal injury to the

-plamuff, himself. be foreseeable it 1s enough that

the act_in_question may, wn all human probability,
produce hamm_*339 to persons sumilarly siwuated
Nor 15 1t necessary that the defendant, himself, actu-

ally anucipate or foresee the probability of mjury to
SEC ~rusul
LhwSs — gl
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