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involved the rights of third states and that it failed to meet a standard of adequacy as to the facts on
which it was based, such that Nigeria had notice of the claim against it.
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Decision - full text

Paragraph numbers have been added to this decision by OUP

Present: President Schwebel; Vice-President Weeramantry; Judges Oda, Bedjaoui, Guillaume,
Ranjeva, Herczegh, Shi, Fleischhauer, Koroma, Vereshchetin, Higgins, Parra—Aranguren,
Kooijmans, Rezek; Judges ad hoc Mbaye, Ajibola; Registrar Valencia-Ospina.

In the case concerning the land and maritime boundary between Cameroon and Nigeria,
between

the Republic of Cameroon,

represented by

H.E. Mr. Laurent Esso, Minister of Justice, Keeper of the Seals,

as Agent;

Mr. Douala Moutomé, Member of the Cameroon Bar, former Minister,

Mr. Maurice Kamto, Professor, University of Yaoundé Il, Member of the Paris Bar,

Mr. Peter Ntamark, Dean, Professor of Law, Faculty of Law and Political Science, University of
Yaoundé Il, Barrister—at-Law, member of the Inner Temple,

as Co-Agents;

H.E. Mr. Joseph Owona, Minister of Youth and Sport,

Mr. Joseph-Marie Bipoun Woum, Professor, University of Yaoundé I, former Minister,

as Special Advisers;

Mr. Alain Pellet, Professor, University of Paris X—-Nanterre and Institute of Political Studies, Paris,
as Deputy-Agent, Counsel and Advocate;

Mr. Michel Aurillac, avocat a la cour, Honorary Member of the Council of State, former Minister,

Mr. Jean-Pierre Cot, Professor, University of Paris | (Panthéon-Sorbonne), Vice-President of the
European Parliament, Member of the Paris and Brussels Bars, former Minister,

Mr. Keith Highet, Counsellor in International Law, Vice-Chairman, Inter—American Juridical
Committee, Organization of American States,

Mr. Malcolm N. Shaw, Barrister-at-Law, Sir Robert Jennings Professor of International Law, Faculty of
Law, University of Leicester,

Mr. Bruno Simma, Professor, University of Munich,

Sir lan Sinclair, K.C.M.G., Q.C., Barrister-at-Law,

Mr. Christian Tomuschat, Professor, University of Berlin,

as Counsel and Advocates;

H.E. Mr. Pascal Biloa Tang, Ambassador of Cameroon to France,

H.E. Mrs. Isabelle Bassong, Ambassador of Cameroon to the Benelux Coun—tries,
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H.E. Mr. Martin Belinga Eboutou, Ambassador, Permanent Representative of Cameroon to the United
Nations,

Lieutenant General Pierre Semengue, Chief of Staff of the Armed Forces,

Mr. Robert Akamba, Principal Civil Administrator, chargé de mission, Sec—retariat of the Presidency
of the Republic,

Mr. Etienne Ateba, Minister-Counsellor, Chargé d'affaires a.i. at the Embassy of Cameroon, The
Hague,

Mr. Ernest Bodo Abanda, Director of the Cadastral Survey, Member of the National Boundary
Commission of Cameroon,

Mr. Ngolle Philip Ngwesse, Director at the Ministry of Territorial Administration,

Mr. Thomas Fozein Kwanke, Counsellor in Foreign Affairs, Deputy Director at the Ministry of Foreign
Relations,

Mr. Jean Gateaud, ingénieur général géographe,

Mr. Bienvenu Obelabout, Director, Central Administration, General Secretariat of the Presidency of
the Republic,

Mr. Marc Sassen, Advocate and Legal Adviser, The Hague,

Mr. Joseph Tjop, Consultant at Mignard, Teitgen, Grisoni and Associates, Senior Teaching and
Research Assistant, University of Paris X-Nanterre,

Mr. Songola Oudini, Director, Central Administration, General Secretariat of the Presidency of the
Republic,

as Advisers;

Mrs. Florence Kollo, Principal Translator-Interpreter,

as Translator-Interpreter;

Mr. Pierre Bodeau, Teaching and Research Assistant, University of Paris X-Nanterre,
Mr. Olivier Corten, Senior Lecturer, Faculty of Law, Université libre de Bruxelles,

Mr. Daniel Khan, Assistant, University of Munich,

Mr. Jean—-Marc Thouvenin, Senior Lecturer, University of Maine, and Institute of Political Studies,
Paris,

as Research Assistants;

Mr. Guy Roger Eba'a,

Mr. Daniel Nfan Bile,

as Communications Specialists;
Mrs. René Bakker,

Mrs. Florence Jovis,

Mrs. Mireille Jung,
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as Secretaries,

and

the Federal Republic of Nigeria,
represented by

H.E. the Honourable Alhaji Abdullahi Ibrahim, OFR, SAN, Attorney-General of the Federation and
Minister of Justice,

as Agent;
Chief Richard Akinjide, SAN, FCIArb, former Minister, Member of the English and Gambian Bars,
as Co-Agent;

Mr. lan Brownlie, C.B.E., Q.C., F.B.A., Chichele Professor of Public International Law, University of
Oxford, Member of the International Law Commission, Member of the English Bar,

Sir Arthur Watts, K.C.M.G., Q.C., Member of the English Bar,

Mr. James Crawford, S.C., Whewell Professor of International Law, University of Cambridge, Member
of the International Law Commission, Member of the Australian Bar,

as Counsel and Advocates;

Mr. Timothy H. Daniel, Partner, D. J. Freeman of the City of London,

Mr. Alan Perry, Partner, D. J. Freeman of the City of London,

Mr. David Lerer, Solicitor, D. J. Freeman of the City of London,

Mr. Christopher Hackford, Solicitor, D. J. Freeman of the City of London,
Ms Louise Cox, trainee Solicitor, D. J. Freeman of the City of London,

as Solicitors;

Mr. A. H. Yadudu, Professor, Special Adviser to the Head of State on Legal Matters,
Mr. A. Oye Cukwurah, Professor, National Boundary Commission, Abuja,
Mr. I. A. Ayua, Professor, Director-General, NIALS,

Brigadier General L. S. Ajiborisha, Director of Operations, DHQ,

Mrs. Stella Omiyi, Director, International and Comparative Law Department, Federal Ministry of
Justice,

Mr. K. Mohammed, Director of Research and Analysis, the Presidency,

Mr. Jalal A. Arabi, Legal Adviser to the Secretary to the Government of the Federation,
Mr. M. M. Kida, Assistant Director, Ministry of Foreign Affairs,

Mr. Alhaji A. A. Adisa, Deputy Surveyor-General of the Federation, Abuja,

Mr. P. M. Mann, Chargé d'affaires, Embassy of Nigeria, The Hague,

Mrs. V. Okwecheme, Counsellor, Embassy of Nigeria, The Hague,
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Mr. Amuzuei, Counsellor, Embassy of Nigeria, The Hague,
Mr. Clive Schofield, Cartographer, International Boundaries Research Unit, Durham University,
Mr. Arthur Corner, Cartographer, Durham University,

Ms Michelle Burgoine, Information Technology Assistant,
as Advisers;

Mrs. Coralie Ayad, D. J. Freeman of the City of London

as Secretary.

The Court,

composed as above,

after deliberation,

delivers the following Judgment:

1. On 29 March 1994, the Government of the Republic of Cameroon (hereinafter called
“Cameroon”) filed in the Registry of the Court an Application instituting proceedings against the
Government of the Federal Republic of Nigeria (hereinafter called “Nigeria”) in respect of a dispute
described as “relat[ing] essentially to the question of sovereignty over the Bakassi Peninsula”.
Cameroon further stated in its Application that the “delimitation [of the maritime boundary between
the two States] has remained a partial one and [that], despite many attempts to complete it, the two
parties have been unable to do so”. It accordingly requested the Court, “in order to avoid further
incidents between the two countries, ... to determine the course of the maritime boundary between
the two States beyond the line fixed in 1975”. In order to found the jurisdiction of the Court, the
Application relied on the declarations made by the two Parties accepting the jurisdiction of the
Court under Article 36, paragraph 2, of the Statute of the Court.

2. Pursuantto Article 40, paragraph 2, of the Statute, the Application was immediately
communicated to the Government of Nigeria by the Registrar.

3. On 6 June 1994, Cameroon filed in the Registry an Additional Application “for the purpose of
extending the subject of the dispute” to a further dispute described in that Additional Application as
“relat[ing] essentially to the question of sovereignty over a part of the territory of Cameroon in the
area of Lake Chad”. Cameroon also requested the Court, in its Additional Application, “to specify
definitively” the frontier between the two States from Lake Chad to the sea, and asked it to join the
two Applications and “to examine the whole in a single case”. In order to found the jurisdiction of
the Court, the Additional Application referred to the “basis of ... jurisdiction ... already ... indicated”
in the Application instituting proceedings of 29 March 1994,

4. On 7 June 1994, the Registrar communicated the Additional Application to the Government of
Nigeria.

5. Ata meeting which the President of the Court held with the representatives of the Parties on 14
June 1994, the Agent of Nigeria stated that he had no objection to the Additional Application being
treated, in accordance with the wish expressed by Cameroon, as an amendment to the initial
Application, so that the Court could deal with the whole in a single case. By an Order dated 16 June
1994, the Court indicated that it had no objection itself to such a procedure, and fixed 16 March
1995 and 18 December 1995, respectively, as the time-limits for the filing of the Memorial of
Cameroon and the Counter—-Memorial of Nigeria.
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6. Pursuantto Article 40, paragraph 3, of the Statute, all States entitled to appear before the Court
were notified of the Application.

7. Cameroon duly filed its Memorial within the time-limit prescribed in the Court's Order dated 16
June 1994.

8. Within the time-limit fixed for the filing of its Counter—Memorial, Nigeria filed preliminary
objections to the jurisdiction of the Court and the admissibility of the Application. Accordingly, by an
Order dated 10 January 1996, the President of the Court, noting that, under Article 79, paragraph 3,
of the Rules of Court, the proceedings on the merits were suspended, fixed 15 May 1996 as the
time-limit within which Cameroon might present a written statement of its observations and
submissions on the preliminary objections.

Cameroon filed such a statement within the time-limit so prescribed, and the case became ready
for hearing in respect of the preliminary objections.

9. Since the Courtincluded upon the Bench no judge of the nationality of the Parties, each Party
exercised its right under Article 31, paragraph 3, of the Statute of the Court to choose a judge ad
hoc to sitin the case: Cameroon chose Mr. Kéba Mbaye and Nigeria chose Mr. Bola Ajibola.

10. By a letter dated 10 February 1996 and received in the Registry on 12 February 1996,
Cameroon submitted a request for the indication of provisional measures under Article 41 of the
Statute. By an Order dated 15 March 1996, the Court, after hearing the Parties, indicated certain
provisional measures.

11. By various communications, Cameroon stressed the importance of a speedy disposal of the
case; italso filed, under cover of a letter dated 9 April 1997, a document with annexes entitled
“Memorandum of the Republic of Cameroon on Procedure”. Nigeria made known its views on the
latter communication in a letter dated 13 May 1997.

12. By a letter dated 2 February 1998, Nigeria sought to introduce a volume of documents entitled
“Supplemental Documents (Lake Chad Basin Commission Proceedings)”. By a letter dated 16
February 1998, the Agent of Cameroon indicated that Cameroon did not oppose their introduction.
The Court admitted the said documents pursuant to Article 56, paragraph 1, of the Rules of Court.

13. By a letter dated 11 February 1998, the Agent of Cameroon sought to introduce certain “new
documents relating to events occurring since the filing of the Memorial” of Cameroon, and
“moreover requested the Court to consider the annexes to the [Memorandum of April 1997] as an
integral part of the proceedings”. Having considered the views expressed by Nigeria in its above-
mentioned letter of 13 May 1997 (see paragraph 11 above) and in its letter of 24 February 1998,
the Court admitted the documents pursuant to the provisions of Article 56 of its Rules.

14. In accordance with Article 53, paragraph 2, of its Rules, the Court decided to make accessible
to the public, on the opening of the oral proceedings, the preliminary objections of Nigeria and the
written statement containing the observations and submissions of Cameroon on the objections, as
well as the documents annexed to those pleadings.

15. Public sittings were held between 2 March and 11 March 1998, at which the Court heard the
oral arguments and replies of:

For Nigeria: H.E. the Honourable Alhaji Abdullahi Ibrahim,
Mr. Richard Akinjide,
Mr. lan Brownlie,

Sir Arthur Watts,
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Mr. James Crawford.
For Cameroon: H.E. Mr. Laurent Esso,
Mr. Douala Moutome,
Mr. Maurice Kamto,
Mr. Peter Ntamark,
Mr. Joseph-Marie Bipoun Woum,
Mr. Alain Pellet,
Mr. Michel Aurillac,
Mr. Jean-Pierre Cot,
Mr. Keith Highet,
Mr. Malcolm N. Shaw,
Mr. Bruno Simma,
Sir lan Sinclair,
Mr. Christian Tomuschat.

At the hearings, a Member of the Court put a question to the Parties, who answered in writing after
the close of the oral proceedings.

*
16. In its Application, Cameroon made the following requests:

“On the basis of the foregoing statement of facts and legal grounds, the Republic of
Cameroon, while reserving for itself the right to complement, amend or modify the present
Application in the course of the proceedings and to submit to the Court a request for the
indication of provisional measures should they prove to be necessary, asks the Courtto
adjudge and declare:

(a) thatsovereignty over the Peninsula of Bakassi is Cameroonian, by virtue of
international law, and that that Peninsula is an integral part of the territory of
Cameroon;

(b) thatthe Federal Republic of Nigeria has violated and is violating the fundamental
principle of respect for frontiers inherited from colonization (uti possidetis juris);

(c) that by using force against the Republic of Cameroon, the Federal Republic of
Nigeria has violated and is violating its obligations under international treaty law and
customary law;

(d) thatthe Federal Republic of Nigeria, by militarily occupying the Cameroonian
Peninsula of Bakassi, has violated and is violating the obligations incumbent upon it
by virtue of treaty law and customary law;

(e) thatin view of these breaches of legal obligation, mentioned above, the Federal
Republic of Nigeria has the express duty of putting an end to its military presence in
Cameroonian territory, and effecting an immediate and unconditional withdrawal of its
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troops from the Cameroonian Peninsula of Bakassi;

(e’) thatthe internationally unlawful acts referred to under (a),(b),(c),(d) and (e)
above involve the responsibility of the Federal Republic of Nigeria;

(e”) that, consequently, and on account of the material and non-material damage
inflicted upon the Republic of Cameroon, reparation in an amount to be determined
by the Court is due from the Federal Republic of Nigeria to the Republic of Cameroon,
which reserves the introduction before the Court of [proceedings for] a precise
assessment of the damage caused by the Federal Republic of Nigeria.

(f) In order to prevent any dispute arising between the two States concerning their
maritime boundary, the Republic of Cameroon requests the Court to proceed to
prolong the course of its maritime boundary with the Federal Republic of Nigeria up to
the limit of the maritime zones which international law places under their respective
jurisdictions.”

17. In its Additional Application, Cameroon made the following requests:

“On the basis of the foregoing statement of facts and legal grounds, and subject to the
reservations expressed in paragraph 20 of its Application of 29 March 1994, the Republic
of Cameroon asks the Court to adjudge and declare:

(a) thatsovereignty over the disputed parcel in the area of Lake Chad is
Cameroonian, by virtue of international law, and that that parcel is an integral part of
the territory of Cameroon;

(b) thatthe Federal Republic of Nigeria has violated and is violating the fundamental
principle of respect for frontiers inherited from colonization (uti possidetis juris), and
its recent legal commitments concerning the demarcation of frontiers in Lake Chad;

(c) thatthe Federal Republic of Nigeria, by occupying, with the support of its
security forces, parcels of Cameroonian territory in the area of Lake Chad, has
violated and is violating its obligations under treaty law and customary law;

(d) thatin view of these legal obligations, mentioned above, the Federal Republic of
Nigeria has the express duty of effecting an immediate and unconditional withdrawal
of its troops from Cameroonian territory in the area of Lake Chad;

(e) thatthe internationally unlawful acts referred to under (a),(b),(c) and (d) above
involve the responsibility of the Federal Republic of Nigeria;

(e") thatconsequently, and on account of the material and non-material damage
inflicted upon the Republic of Cameroon, reparation in an amount to be determined
by the Court is due from the Federal Republic of Nigeria to the Republic of Cameroon,
which reserves the introduction before the Court of [proceedings for] a precise
assessment of the damage caused by the Federal Republic of Nigeria.

(f) Thatin view of the repeated incursions of Nigerian groups and armed forces into
Cameroonian territory, all along the frontier between the two countries, the
consequent grave and repeated incidents, and the vacillating and contradictory
attitude of the Federal Republic of Nigeria in regard to the legal instruments defining
the frontier between the two countries and the exact course of that frontier, the
Republic of Cameroon respectfully asks the Court to specify definitively the frontier
between Cameroon and the Federal Republic of Nigeria from Lake Chad to the sea.”

18. In the written proceedings, the Parties presented the following submissions:
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On behalf of the Government of Cameroon,
in the Memorial:

“The Republic of Cameroon has the honour to request that the Court be pleased to adjudge
and declare:

(a) Thatthe lake and land boundary between Cameroon and Nigeria takes the
following course:

— from the point at longitude 14°04°59” 9999 E of Greenwich and latitude
13°05'00"0001 N, it then runs through the point located at longitude 14°12°11"7
E and latitude 12°32'17°4 N;

— thence it follows the course fixed by the Franco-British Declaration of 10
July 1919, as specified in paragraphs 3 to 60 of the Thomson-Marchand
Declaration , confirmed by the Exchange of Letters of 9 January 1931, as far
as the ‘very prominent peak’ described in the latter provision and called by the
usual name of ‘Mount Kombon’;

— from Mount Kombon the boundary then runs to ‘Pillar 64’ mentioned in
paragraph 12 of the Anglo-German Agreement of Obokum of 12 April 1913 and
follows, in that sector, the course described in Section 6 (1) of the British
Nigeria (Protectorate and Cameroons) Order in Council of 2 August 1946 ;

— from Pillar 64 it follows the course described in paragraphs 13 to 21 of the
Obokum Agreement of 12 April 1913 as far as Pillar 114 on the Cross River;

— thence, as far as the intersection of the straight line joining Bakassi Point to
King Point and the centre of the navigable channel of the Akwayafe, the
boundary is determined by paragraphs 16 to 21 of the Anglo-German
Agreement of 11 March 1913.

(b) Thatnotably, therefore, sovereignty over the Peninsula of Bakassi and over the
disputed parcel occupied by Nigeria in the area of Lake Chad, in particular over
Darak and its region, is Cameroonian.

(c) Thatthe boundary of the maritime zones appertaining respectively to the
Republic of Cameroon and to the Federal Republic of Nigeria follows the following
course:

— from the intersection of the straight line joining Bakassi Point to King Point
and the centre of the navigable channel of the Akwayafe to ‘point 12’, that
boundary is determined by the ‘compromise line’ entered on British Admiralty
Chart No. 3343 by the Heads of State of the two countries on 4 April 1971
(Yaoundé Declaration) and, from that ‘point 12’ to ‘point G’, by the Declaration
signed at Maroua on 1 June 1975;

— from point G that boundary then swings south-westward in the direction
which is indicated by points G, H, |, ] and K represented on the sketch-map on
page 556 of this Memorial and meets the requirement for an equitable solution,
up to the outer limit of the maritime zones which international law places under
the respective jurisdictions of the two Parties.

(d) That by contesting the courses of the boundary defined above under (a) and (c¢),

the Federal Republic of Nigeria has violated and is violating the fundamental principle
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of respect for frontiers inherited from colonization (uti possidetis juris) and its legal
commitments concerning the demarcation of frontiers in Lake Chad and land and
maritime delimitation.

(e) Thatby using force against the Republic of Cameroon and, in particular, by
militarily occupying parcels of Cameroonian territory in the area of Lake Chad and
the Cameroonian Peninsula of Bakassi, and by making repeated incursions, both
civilian and military, all along the boundary between the two countries, the Federal
Republic of Nigeria has violated and is violating its obligations under international
treaty law and customary law.

(f) That the Federal Republic of Nigeria has the express duty of putting an end to its
civilian and military presence in Cameroonian territory and, in particular, of effecting
an immediate and unconditional withdrawal of its troops from the occupied area of
Lake Chad and from the Cameroonian Peninsula of Bakassi and of refraining from
such acts in the future.

(g) Thatthe internationally wrongful acts referred to above and described in detail in
the body of this Memorial involve the responsibility of the Federal Republic of Nigeria.

(h) That, consequently, and on account of the material and non-material damage
inflicted upon the Republic of Cameroon, reparation in a form to be determined by
the Court is due from the Federal Republic of Nigeria to the Republic of Cameroon.

The Republic of Cameroon further has the honour to request the Court to permit it to
present an assessment of the amount of compensation due to it as reparation for the
damage it has suffered as a result of the internationally wrongful acts attributable to the
Federal Republic of Nigeria, at a subsequent stage of the proceedings.

These submissions are lodged subject to any points of fact and law and any evidence that
may subsequently be lodged; the Republic of Cameroon reserves the right to complete or
amend them, as necessary, in accordance with the Statute and the Rules of Court.”

On behalf of the Government of Nigeria,
in the preliminary objections:
First preliminary objection:

“(1) that Cameroon, by lodging the Application on 29 March 1994, violated its
obligations to actin good faith, acted in abuse of the system established by Article
36, paragraph 2, of the Statute , and disregarded the requirement of reciprocity
established by Article 36, paragraph 2, of the Statute and the terms of Nigeria's
Declaration of 3 September 1965 ;

(2) that consequently the conditions necessary to entitle Cameroon to invoke its
Declaration under Article 36, paragraph 2, as a basis for the Court's jurisdiction did
not exist when the Application was lodged; and

(3) thataccordingly, the Courtis without jurisdiction to entertain the Application.”
Second preliminary objection:

“For a period of at least 24 years prior to the filing of the Application the Parties have in
their regular dealings accepted a duty to settle all boundary questions through the existing
bilateral machinery.
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(1) This course of joint conduct constitutes an implied agreement to resort
exclusively to the existing bilateral machinery and not to invoke the jurisdiction of
the Court.

(2) In the alternative, in the circumstances the Republic of Cameroon is estopped
from invoking the jurisdiction of the Court.”

Third preliminary objection:

“Without prejudice to the second preliminary objection, the settlement of boundary
disputes within the Lake Chad region is subject to the exclusive competence of the Lake
Chad Basin Commission, and in this context the procedures of settlement within the Lake
Chad Basin Commission are obligatory for the Parties.

The operation of the dispute settlement procedures of the Lake Chad Basin Commission
involved the necessary implication, for the relations of Nigeria and Cameroon inter se, that
the jurisdiction of the Court by virtue of Article 36, paragraph 2, would not be invoked in
relation to matters within the exclusive competence of the Commission.”

Fourth preliminary objection:

“The Court should not in these proceedings determine the boundary in Lake Chad to the
extent that that boundary constitutes or is constituted by the tripointin the Lake.”

Fifth preliminary objection:

“(1) Inthe submission of Nigeria there is no dispute concerning boundary
delimitation as such throughout the whole length of the boundary from the tripointin
Lake Chad to the sea, and in particular:

(a) there is no dispute in respect of the boundary delimitation as such within
Lake Chad, subject to the question of title to Darak and adjacent islands
inhabited by Nigerians;

(b) there is no dispute relating to the boundary delimitation as such from the
tripoint in Lake Chad to Mount Kombon;

(c) there is no dispute relating to the boundary delimitation as such between
Boundary Pillar 64 on the Gamana River and Mount Kombon; and

(d) there is no dispute relating to the boundary delimitation as such between
Pillar 64 on the Gamana River and the sea.

(2) This preliminary objection is without prejudice to the title of Nigeria over the
Bakassi Peninsula.”

Sixth preliminary objection:

“(1) thatthe Application (and so far as relevant, Amendment and Memorial) filed by
Cameroon does not meet the required standard of adequacy as to the facts on which
itis based, including the dates, circumstances and precise locations of the alleged
incursions and incidents by Nigerian State organs;

(2) thatthose deficiencies make it impossible

(a) for Nigeria to have the knowledge to which it is entitled of the
circumstances which are said by Cameroon to result in Nigeria's international
responsibility and consequential obligation to make reparation; and
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(b) for the Courtto carry out a fair and effective judicial examination of, or
make a judicial determination on, the issues of State responsibility and
reparation raised by Cameroon; and

(3) thataccordingly all the issues of State responsibility and reparation raised by
Cameroon in this context should be declared inadmissible.”

Seventh preliminary objection:

“There is no legal dispute concerning delimitation of the maritime boundary between the
two Parties which is at the present time appropriate for resolution by the Court, for the
following reasons:

(1) no determination of a maritime boundary is possible prior to the determination of
title in respect of the Bakassi Peninsula;

(2) atthe juncture where there is a determination of the question of title over the
Bakassi Peninsula, the issues of maritime delimitation will not be admissible in the
absence of sufficient action by the Parties, on a footing of equality, to effecta

rn

delimitation ‘by agreement on the basis of international law’.
Eighth preliminary objection:

“The question of maritime delimitation necessarily involves the rights and interests of third
States and is inadmissible.”

Concluding submissions:

“For the reasons advanced, the Federal Republic of Nigeria requests the Court to adjudge
and declare that:

it lacks jurisdiction over the claims brought against the Federal Republic of Nigeria
by the Republic of Cameroon;

and/or

the claims brought against the Federal Republic of Nigeria by the Republic of
Cameroon are inadmissible to the extent specified in these preliminary objections.”

On behalf of the Government of Cameroon,
in the written statement containing its observations on the preliminary objections:

“For the reasons given ..., the Republic of Cameroon requests the International Court of
Justice:

(1) to dismiss the preliminary objections raised by the Federal Republic of Nigeria;

(2) to find that, by its formal declarations, Nigeria has accepted the jurisdiction of the
Court;

(3) to adjudge and declare:

— thatit has jurisdiction to decide on the Application filed by Cameroon on 29
March 1994 as supplemented by the additional Application of 6 June 1994; and

— that the Application, thus consolidated, is admissible;

(4) having due regard to the particular nature of the case, which relates to a dispute
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concerning the territorial sovereignty of Cameroon and is creating serious tensions
between the two countries, to fix time-limits for the further proceedings which will
enable the Court to proceed to the merits at the earliest possible time.”

19. In the oral proceedings, the Parties presented the following submissions:

On behalf of the Government of Nigeria,

at the hearing on 9 March 1998:
“[Flor the reasons that have been stated either in writing or orally, Nigeria submits:
First preliminary objection

1.1. That Cameroon, by lodging the Application on 29 March 1994, violated its
obligations to act in good faith, acted in abuse of the system established by Article
36, paragraph 2, of the Statute , and disregarded the requirement of reciprocity
established by Article 36, paragraph 2, of the Statute and the terms of Nigeria's
Declaration of 3 September 1965 ;

1.2. that consequently the conditions necessary to entitte Cameroon to invoke its
Declaration under Article 36, paragraph 2, as a basis for the Court's jurisdiction did
not exist when the Application was lodged,;

1.3. thataccordingly, the Courtis without jurisdiction to entertain the Application.
Second preliminary objection

2.1. Thatfor a period of at least 24 years prior to the filing of the Application, the
Parties have in their regular dealings accepted a duty to settle all boundary
questions through the existing bilateral machinery;

2.1.1. thatthis course of joint conduct constitutes an implied agreement to
resort exclusively to the existing bilateral machinery and not to invoke the
jurisdiction of the Court;

2.1.2. thatin the alternative, in the circumstances the Republic of Cameroon
is estopped from invoking the jurisdiction of the Court.

Third preliminary objection

3.1. That without prejudice to the second preliminary objection, the settlement of
boundary disputes within the Lake Chad region is subject to the exclusive
competence of the Lake Chad Basin Commission, and in this context the procedures
of setlement within the Lake Chad Basin Commission are obligatory for the Parties;

3.2. that the operation of the dispute settlement procedures of the Lake Chad Basin
Commission involved the necessary implication, for the relations of Nigeria and
Cameroon inter se, that the jurisdiction of the Court by virtue of Article 36, paragraph
2, would not be invoked in relation to matters within the exclusive competence of the
Commission.

Fourth preliminary objection

4.1. Thatthe Court should not in these proceedings determine the boundary in Lake
Chad to the extent that that boundary constitutes or is constituted by the tripoint in
the Lake.
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Fifth preliminary objection

5.1. That, without prejudice to the title of Nigeria over the Bakassi Peninsula, there is
no dispute concerning boundary delimitation as such throughout the whole length of
the boundary from the tripoint in Lake Chad to the sea, and in particular:

(a) there is no dispute in respect of the boundary delimitation as such within
Lake Chad, subject to the question of title to Darak and adjacentislands
inhabited by Nigerians;

(b) there is no dispute relating to the boundary delimitation as such from the
tripoint in Lake Chad to Mount Kombon;

(c) there is no dispute relating to the boundary delimitation as such between
boundary pillar 64 on the Gamana River and Mount Kombon; and

(d) there is no dispute relating to the boundary delimitation as such between
pillar 64 on the Gamana River and the sea.

Sixth preliminary objection

6.1. Thatthe Application (and so far as permissible, subsequent pleadings) filed by
Cameroon does not meet the required standard of adequacy as to the facts on which
itis based, including the dates, circumstances and precise locations of the alleged
incursions and incidents by Nigerian State organs;

6.2. thatthose deficiencies make it impossible

(a) for Nigeria to have the knowledge to which itis entitled of the
circumstances which are said by Cameroon to resultin Nigeria's international
responsibility and consequential obligation to make reparation; and

(b) for the Courtto carry out a fair and effective judicial examination of, or
make a judicial determination on, the issues of State responsibility and
reparation raised by Cameroon;

6.3. thataccordingly all the issues of State responsibility and reparation raised by
Cameroon in this context should be declared inadmissible;

6.4. that, without prejudice to the foregoing, any allegations by Cameroon as to
State responsibility or reparation on the part of Nigeria in respect of matters referred
to in paragraph 17 (f) of Cameroon's amending Application of 6 June 1994 are
inadmissible.

Seventh preliminary objection

7.1. Thatthere is no legal dispute concerning delimitation of the maritime boundary
between the two Parties which is at the present time appropriate for resolution by the
Court, for the following reasons:

(1) no determination of a maritime boundary is possible prior to the
determination of title in respect of the Bakassi Peninsula;

(2) in any event, the issues of maritime delimitation are inadmissible in the
absence of sufficient action by the Parties, on a footing of equality, to effect a
delimitation ‘by agreement on the basis of international law’.

Eighth preliminary objection
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8.1. Thatthe question of maritime delimitation necessarily involves the rights and
interests of third States and is inadmissible beyond point G.

Accordingly, Nigeria formally requests the Court to adjudge and declare that:

(1) itlacks jurisdiction over the claims brought against the Federal Republic of
Nigeria by the Republic of Cameroon; and/or

(2) the claims brought against the Federal Republic of Nigeria by the Republic
of Cameroon are inadmissible to the extent specified in the preliminary
objections.”

On behalf of the Government of Cameroon,
at the hearing on 11 March 1998:

“For the reasons developed in the written pleadings and in the oral proceedings, the
Republic of Cameroon requests the International Court of Justice:

(a) to dismiss the preliminary objections raised by the Federal Republic of Nigeria;

(b) completely in the alternative, to join to the merits, as appropriate, such of those
objections as it may deem not to be of an exclusively preliminary character;

(c) to adjudge and declare: that it has jurisdiction to decide on the Application filed
by Cameroon on 29 March 1994 as supplemented by the Additional Application of 6
June 1994; and that the Application, thus consolidated, is admissible;

(d) having due regard to the particular nature of the case, to fix time-limits for the
further proceedings which will permit examination of the merits of the dispute at the
earliest possible time.”

* % %

20. The Court will successively examine the eight preliminary objections raised by Nigeria.

First Preliminary Objection

21. The first objection contends that the Court has no jurisdiction to entertain Cameroon's
Application.

22. In this regard, Nigeria notes that it had accepted the Court's compulsory jurisdiction by a
declaration dated 14 August 1965, deposited with the Secretary—-General of the United Nations on 3
September 1965. Cameroon had also accepted the Court's compulsory jurisdiction by a declaration
deposited with the Secretary-General on 3 March 1994. The Secretary—General transmitted copies
of the Cameroon Declaration to the parties to the Statute eleven-and-a-half months later. Nigeria
maintains, accordingly, that it had no way of knowing, and did not actually know, on the date of the
filing of the Application, i.e., 29 March 1994, that Cameroon had deposited a declaration. Cameroon
consequently is alleged to have “acted prematurely”. By proceeding in this way, the Applicant “is
alleged to have violated its obligation to actin good faith”, “abused the system instituted by Article
36, paragraph 2, of the Statute” and disregarded “the condition of reciprocity” provided for by that
Article and by Nigeria's Declaration. The Court consequently does not have jurisdiction to hear the
Application.

23. In contrast, Cameroon contends that its Application fulfils all the conditions required by the
Statute. It notes that in the case concerning Right of Passage over Indian Territory, the Court held
that
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“the Statute does not prescribe any interval between the deposit by a State of its
Declaration of Acceptance and the filing of an Application by that State, and that the
principle of reciprocity is not affected by any delay in the receipt of copies of the
Declaration by the Parties to the Statute” (Right of Passage over Indian Territory,
Preliminary Objections, Judgment, I.C.J. Reports 1957, p. 147).

Cameroon indicates that there is no reason not to follow this precedent, at the risk of undermining
the system of compulsory jurisdiction provided by the Optional Clause. It adds that the
Cameroonian Declaration was in force as early as 3 March 1994, as at that date it was registered in
accordance with Article 102 of the United Nations Charter. Cameroon states that in any event
Nigeria has acted, since the beginning of these proceedings, in such a way that it should be
regarded as having accepted the jurisdiction of the Court.

24. Nigeria argues in reply that the “case concerning the Right of Passage over Indian Territory,
was a first impression”, that the Judgment given is outdated, and thatitis an isolated one; that
international law, especially as it relates to good faith, has evolved since and that in accordance
with Article 59 of the Statute, that Judgment only has the force of res judicata as between the
parties and in respect of that case. For these reasons, the solution adopted in 1957 should not be
adopted here. Nigeria does not accept the reasoning of Cameroon based on Article 102 of the
Charter. Nigeria also contends that there is no question of its having consented to the jurisdiction of
the Courtin the case and hence there is no forum prorogatum.

Cameroon contests each of these arguments.
25. The Court observes initially that, in accordance with Article 36, paragraph 2, of the Statute:

“The States parties to the present Statute may at any time declare that they recognize as
compulsory ipso facto and without special agreement, in relation to any other State
accepting the same obligation, the jurisdiction of the Courtin all legal disputes”

as specified in that clause.
Article 36, paragraph 4, provides:

“Such declarations shall be deposited with the Secretary—General of the United Nations,
who shall transmit copies thereof to the parties to the Statute and to the Registrar of the
Court.”

In the case concerning Right of Passage over Indian Territory, the Court concluded, in the light of
these provisions, that:

“by the deposit of its Declaration of Acceptance with the Secretary-General, the accepting
State becomes a Party to the system of the Optional Clause in relation to the other
declarant States, with all the rights and obligations deriving from Article 36. The contractual
relation between the Parties and the compulsory jurisdiction of the Court resulting therefrom
are established, ‘ipso facto and without special agreement”, by the fact of the making of
the Declaration ... For itis on that very day that the consensual bond, which is the basis of
the Optional Clause, comes into being between the States concerned.” (Right of Passage
over Indian Territory, Preliminary Objections, Judgment, |.C.J. Reports 1957, p. 146.)

The conclusions thus reached by the Court in 1957 reflect the very essence of the Optional Clause
providing for acceptance of the Court's compulsory jurisdiction. Any State party to the Statute, in
adhering to the jurisdiction of the Court in accordance with Article 36, paragraph 2, accepts
jurisdiction in its relations with States previously having adhered to that clause. At the same time, it
makes a standing offer to the other States party to the Statute which have not yet deposited a
declaration of acceptance. The day one of those States accepts that offer by depositing in its turn
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its declaration of acceptance, the consensual bond is established and no further condition needs
to be fulfilled. Thus, as the Court stated in 1957:

“every State which makes a Declaration of Acceptance must be deemed to take into
account the possibility that, under the Statute, it may at any time find itself subjected to the
obligations of the Optional Clause in relation to a new Signatory as the result of the deposit
by that Signatory of a Declaration of Acceptance” (ibid., p. 146).

26. Furthermore, and as the Court also declared in the case concerning Right of Passage over
Indian Territory, the State making the declaration

“is not concerned with the duty of the Secretary-General or the manner of its fulfilment.
The legal effect of a Declaration does not depend upon subsequent action of the
Secretary-General. Moreover, unlike some other instruments, Article 36 provides for no
additional requirement, for instance, that the information transmitted by the Secretary-
General must reach the Parties to the Statute, or that some period must elapse subsequent
to the deposit of the Declaration before it can become effective. Any such requirement
would introduce an element of uncertainty into the operation of the Optional Clause system.
The Court cannot read into the Optional Clause any requirement of that nature.” (1.C.).
Reports 1957, pp. 146-147.)

27. The Court furthermore recalls that, contrary to what is maintained by Nigeria, this Judgment is
not an isolated one. It has been reaffirmed in the case concerning the Temple of Preah Vihear
(Preliminary Objections, 1.C.J. Reports 1961, p. 31), and in the case concerning Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America)
(Jurisdiction and Admissibility, Judgment, I.C.J]. Reports 1984, p. 392). In that latter case, the Court
pointed out that:

“as regards the requirement of consent as a basis of its jurisdiction, and more particularly
as regards the formalities required for that consent to be expressed in accordance with the
provisions of Article 36, paragraph 2, of the Statute, the Court has already made known its
view in, inter alia, the case concerning the Temple of Preah Vihear. On that occasion it
stated: ‘The only formality required is the deposit of the acceptance with the Secretary-
General of the United Nations under paragraph 4 of Article 36 of the Statute.” (I.C.J. Reports
1961, p. 31.)" (I.C.J. Reports 1984, p. 412, para. 45.)

28. Nigeria nonetheless contests that conclusion pointing out that, in accordance with Article 59 of
the Statute, “[t]he decision of the Court has no binding force except between the parties and in
respect of that particular case”. Thus, judgments given earlier, in particular in the case concerning
Right of Passage over Indian Territory, “clearly [have] no direct compelling effect in the present
case”.

It is true that, in accordance with Article 59, the Court's judgments bind only the parties to and in
respect of a particular case. There can be no question of holding Nigeria to decisions reached by
the Courtin previous cases. The real question is whether, in this case, there is cause not to follow
the reasoning and conclusions of earlier cases.

*

29. In this regard, Nigeria maintains first of all that the interpretation given in 1957 to Article 36,
paragraph 4, of the Statute should be reconsidered in the light of the evolution of the law of treaties
which has occurred since. In that connection, Nigeria relies on Article 78 (c) of the Vienna
Convention on the Law of Treaties of 23 May 1969. That Article relates to the notifications and
communications made under that Convention. It provides that:

“Except as the treaty or the present Convention otherwise provide, any notification or
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communication to be made by any State under the present Convention shall:

(c) if transmitted to a depositary, be considered as received by the State for which it
was intended only when the latter State has been informed by the depositary.”

According to Nigeria, that rule “must apply to Cameroon's Declaration”. In the light of the provisions
of the Vienna Convention, Nigeria contends that the Court should overturn the solution it adopted
earlier in the case concerning Right of Passage over Indian Territory. Cameroon states, for its part,
that the declarations of acceptance of the Court's compulsory jurisdiction “are not treaties within
the meaning of the Vienna Convention” and “it was clearly no part of the intentions of the drafters
of the ... Convention ... to interfere with the settled jurisprudence of the Court in this matter”. This
jurisprudence, Cameroon argues, should be followed.

30. The Court notes that the régime for depositing and transmitting declarations of acceptance of
compulsory jurisdiction laid down in Article 36, paragraph 4, of the Statute of the Court is distinct
from the régime envisaged for treaties by the Vienna Convention. Thus the provisions of that
Convention may only be applied to declarations by analogy (Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility,
Judgment, I.C.J. Reports 1984, p. 420, para. 63).

31. The Court furthermore observes thatin any event the provisions of the Vienna Convention do
not have the scope which Nigeria imputes to them. Article 78 of the Convention is only designed to
lay down the modalities according to which notifications and communications should be carried
out. It does not govern the conditions in which a State expresses its consent to be bound by a
treaty and those under which a treaty comes into force, those questions being governed by
Articles 16 and 24 of the Convention. Indeed, the International Law Commission, in its Report to the
General Assembly on the draft which was subsequently to become the Vienna Convention,
specified that if the future Article 78 included in limine an explicit reservation, that was “primarily in
order to prevent any misconception as to the relation” between that Article and the future Articles
16 and 24 (Yearbook of the International Law Commission, 1966, Vol. Il, p. 271). It added that
consequently "specific provisions [of those latter Articles] will prevail”.

According to Article 16:

“Unless the treaty otherwise provides, instruments of ratification, acceptance, approval or
accession establish the consent of a State to be bound by a treaty upon:

(b) their deposit with the depositary.”
Article 24 further provides in its paragraph 3 that:

“When the consent of a State to be bound by a treaty is established on a date after the
treaty has come into force, the treaty enters into force for that State on that date, unless
the treaty otherwise provides.”

In its report to the General Assembly, the International Law Commission had pointed out that:

“In the case of the deposit of an instrument with a depositary, the problem arises whether
the deposit by itself establishes the legal nexus between the depositing State and other
contracting States or whether the legal nexus arises only upon their being informed by the
depositary.” (Yearbook of the International Law Commission, 1966, Vol. Il, p. 201.)

After describing the advantages and disadvantages of both solutions, it concluded that:
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“The Commission considered that the existing general rule clearly is that the act of deposit
by itself establishes the legal nexus ... This was the view taken by the International Court of
Justice in the Right of Passage over Indian Territory (preliminary objections) case in the
analogous situation of the deposit of instruments of acceptance of the optional clause
under Article 36, paragraph 2, of the Statute of the Court ... [Therefore] the existing rule
appears to be well-settled.” (Ibid.)

This general rule is reflected in Articles 16 and 24 of the Vienna Convention: the deposit of
instruments of ratification, acceptance, approval or accession to a treaty establishes the consent
of a State to be bound by a treaty; the treaty enters into force as regards that State on the day of
the deposit.

Thus the rules adopted in this sphere by the Vienna Convention correspond to the solution adopted
by the Court in the case concerning Right of Passage over Indian Territory. That solution should
be maintained.

32. Nigeria maintains however that, in any event, Cameroon could not file an application before
the Court without allowing a reasonable period to elapse “as would ... have enabled the Secretary-
General to take the action required of himin relation to Cameroon's Declaration of 3 March 1994".
Compliance with that time period is essential, the more so because, according to Nigeria, the Court,
in its Judgment of 26 November 1984 in the case concerning Military and Paramilitary Activities in
and against Nicaragua, required a reasonable time for the withdrawal of declarations under the
Optional Clause.

33. The Court, in the above Judgment, noted that the United States had, in 1984, deposited with the
Secretary-General, three days before the filing of Nicaragua's Application, a notification limiting the
scope of its Declaration of acceptance of the Court's jurisdiction. The Court noted that that
Declaration contained a clause requiring six months' notice of termination. It considered that that
condition should be complied with in cases of either termination or modification of the Declaration,
and concluded that the 1984 notification of modification could not, with immediate effect, override
the obligation entered into by the United States beforehand (Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility,
1.C.J. Reports 1984, p. 421, para. 65).

The Court noted, moreover, in relation to Nicaragua's Declaration upon which the United States was
relying on the grounds of reciprocity, that, in any event,

“the right of immediate termination of declarations with indefinite duration is far from
established. It appears from the requirements of good faith that they should be treated, by
analogy, according to the law of treaties, which requires a reasonable time for withdrawal
from or termination of treaties that contain no provision regarding the duration of their
validity” (ibid., p. 420, para. 63).

The Court added: “the question of what reasonable period of notice would legally be required does
not need to be further examined: it need only be observed that [three days] would not amountto a
‘reasonable time’” (ibid.).

34. The Court considers that the foregoing conclusion in respect of the withdrawal of declarations
under the Optional Clause is not applicable to the deposit of those declarations. Withdrawal ends
existing consensual bonds, while deposit establishes such bonds. The effect of withdrawal is
therefore purely and simply to deprive other States which have already accepted the jurisdiction of
the Court of the right they had to bring proceedings before it against the withdrawing State. In
contrast, the deposit of a declaration does not deprive those States of any accrued right.
Accordingly no time period is required for the establishment of a consensual bond following such a
deposit.
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35. The Court notes moreover that to require a reasonable time to elapse before a declaration can
take effect would be to introduce an element of uncertainty into the operation of the Optional
Clause system. As set out in paragraph 26 above, in the case concerning Right of Passage over
Indian Territory, the Court had considered that it could not create such uncertainty. The
conclusions it had reached then remain valid and apply all the more since the growth in the number
of States party to the Statute and the intensification of inter-State relations since 1957 have
increased the possibilities of legal disputes capable of being submitted to the Court. The Court
cannot introduce into the Optional Clause an additional time requirement which is not there.

*

36. Nigeria's second argument is that Cameroon omitted to inform it that it intended to accept the
jurisdiction of the Court, then that it had accepted that jurisdiction and, lastly, that it intended to file
an application. Nigeria further argued that Cameroon even continued, during the first three months
of 1994, to maintain bilateral contacts with it on boundary questions while preparing itself to
address the Court. Such conduct, Nigeria contends, infringes upon the principle of good faith which
today plays a larger role in the case-law of the Court than before, and should not be accepted.

37. Cameroon, for its part, argues that it had no obligation to inform Nigeria in advance of its
intentions, or of its decisions. It adds that in any event “Nigeria was not at all surprised by the filing
of Cameroon's Application and ... knew perfectly well what Cameroon's intentions were in that
regard several weeks before the filing”. The principle of good faith was not at all disregarded.

38. The Court observes that the principle of good faith is a well-established principle of
international law. Itis set forth in Article 2, paragraph 2, of the Charter of the United Nations; it is
also embodied in Article 26 of the Vienna Convention on the Law of Treaties of 23 May 1969. It was
mentioned as early as the beginning of this century in the Arbitral Award of 7 September 1910 in
the North Atlantic Fisheries case (United Nations, Reports of International Arbitral Awards, Vol. X,
p. 188). It was moreover upheld in several judgments of the Permanent Court of International Justice
(Factory at Chorzéw, Merits, Judgment No. 13, 1928, P.C.l.J., Series A, No. 17, p. 30; Free Zones of
Upper Savoy and the District of Gex, Order of 6 December 1930, P.C.1.J., Series A, No. 24, p. 12,
and 1932, P.C.I.J., Series A/B, No. 46, p. 167). Finally, it was applied by this Court as early as 1952
in the case concerning Rights of Nationals of the United States of America in Morocco (Judgment,
1.CJ. Reports 1952, p. 212), then in the case concerning Fisheries Jurisdiction (Federal Republic of
Germany v. Iceland) (Jurisdiction of the Court, Judgment, I.C.J. Reports 1973, p. 18), the Nuclear
Tests cases (I.C.J. Reports 1974, pp. 268 and 473), and the case concerning Border and
Transborder Armed Actions (Nicaragua v. Honduras) (Jurisdiction and Admissibility, Judgment,
I.C.J. Reports 1988, p. 105).

39. The Court furthermore notes that although the principle of good faith is “one of the basic
principles governing the creation and performance of legal obligations ... itis notin itself a source
of obligation where none would otherwise exist” (Border and Transborder Armed Actions
(Nicaragua v. Honduras), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1988, p. 105,
para. 94). There is no specific obligation in international law for States to inform other States parties
to the Statute that they intend to subscribe or have subscribed to the Optional Clause.
Consequently, Cameroon was not bound to inform Nigeria that it intended to subscribe or had
subscribed to the Optional Clause.

Moreover:

“A State accepting the jurisdiction of the Court must expect that an Application may be filed
against it before the Court by a new declarant State on the same day on which that State
deposits with the Secretary-General its Declaration of Acceptance.” (Right of Passage
over Indian Territory, Preliminary Objections, Judgment, |.C.J. Reports 1957, p. 146.)
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Thus, Cameroon was not bound to inform Nigeria of its intention to bring proceedings before the
Court. In the absence of any such obligations and of any infringement of Nigeria's corresponding
rights, Nigeria may not justifiably rely upon the principle of good faith in support of its submissions.

40. On the facts of the matter, to which the Parties devoted considerable attention, and quite apart
from legal considerations, the Court would add that Nigeria was not unaware of Cameroon's
intentions. On 28 February 1994, Cameroon had informed the Security Council of incidents which
had occurred shortly beforehand in the Bakassi Peninsula. In response, on 4 March 1994, Nigeria
apprised the Security Council of its surprise in noting that “the Cameroon Government had decided
to raise the matter to an international level by ... (¢) bringing proceedings before the International
Court of Justice”. Indeed on 4 March, Cameroon had deposited its declaration of acceptance of the
compulsory jurisdiction of the Court, but had not yet seised the Court. Nigeria's communication to
the Security Council nevertheless showed that it was not uninformed of Cameroon's intentions.

Further the Court points out that, on 4 March 1994, the Journal of the United Nations, issued at
Headquarters in New York to United Nations organs and to the permanent missions, reported that
Cameroon had deposited with the Secretary—General a “declaration recognizing as compulsory the
jurisdiction of the International Court of Justice under Article 36, paragraph 2, of the Statute of the
Court” (Journal of the United Nations, Friday 4 March 1994, No. 1994/43 (Partll)).

Lastly, on 11 March 1994, the bringing of the matter to the Security Council and the International
Court of Justice by Cameroon was mentioned at the extraordinary general meeting of the Central
Organ of the Mechanism for Conflict Prevention, Management and Resolution of the Organization of
African Unity, devoted to the border conflict between Cameroon and Nigeria.

*

41. Nigeria recalls in the third place that, by its Declaration deposited on 3 September 1965, it had
recognized

“as compulsory ipso facto and without special agreement, in relation to any other State
accepting the same obligation, thatis to say, on the sole condition of reciprocity, the
jurisdiction of the International Court of Justice in conformity with Article 36, paragraph 2, of
the Statute of the Court”.

Nigeria maintains that on the date on which Cameroon's Application was filed, it did not know that
Cameroon had accepted the Court's compulsory jurisdiction. Accordingly it could not have brought
an application against Cameroon. There was an absence of reciprocity on that date. The condition
contained in the Nigerian Declaration was operative; consequently, the Court does not have
jurisdiction to hear the Application.

42. Cameroon disputes this argumentin fact as well as in law. It states that, in the minds of the
States party to the Optional Clause, the condition of reciprocity never possessed the meaning
which Nigeria now ascribes to it; the Court had ascribed a completely different meaning to itin a
number of its judgments. The interpretation now provided by Nigeria of its own declaration was a
new interpretation for which no authority was cited in support. In sum, the purpose of the Nigerian
Declaration, according to Cameroon, was only to emphasize that there is “a sole and unique
condition to the compulsory character of the Court's jurisdiction in this case, i.e., that Cameroon
should accept the same obligation as Nigeria, or in other words that it should accept the jurisdiction
of the Court. This Cameroon does.”

43. The Court has on numerous occasions had to consider what meaning it is appropriate to give
to the condition of reciprocity in the implementation of Article 36, paragraph 2, of the Statute. As
early as 1952, it held in the case concerning Anglo-Iranian Oil Co. that, when declarations are
made on condition of reciprocity, “jurisdiction is conferred on the Court only to the extent to which
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the two Declarations coincide in conferring it” (I.C.J. Reports 1952, p. 103). The Court applied that
rule again in the case of Certain Norwegian Loans (I.C.J. Reports 1957, pp. 23 and 24) and clarified
itin the Interhandel case where it held that:

“Reciprocity in the case of Declarations accepting the compulsory jurisdiction of the Court
enables a Party to invoke a reservation to that acceptance which it has not expressed in
its own Declaration but which the other Party has expressed in its Declaration...
Reciprocity enables the State which has made the wider acceptance of the jurisdiction of
the Court to rely upon the reservations to the acceptance laid down by the other Party.
There the effect of reciprocity ends.” (I.C.J. Reports 1959, p. 23.)

In the final analysis, “[t]he notion of reciprocity is concerned with the scope and substance of the
commitments entered into, including reservations, and not with the formal conditions of their
creation, duration or extinction” (Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports
1984, p. 419, para. 62). It simply requires that the Court ascertain whether, at the time of filing the
Application instituting proceedings “the two States accepted ‘the same obligation’ in relation to the
subject-matter of the proceedings” (ibid., pp. 420-421, para. 64).

Therefore, in legal proceedings, the notion of reciprocity, and that of equality, “are not abstract
conceptions. They must be related to some provision of the Statute or of the Declarations” (Right
of Passage over Indian Territory, Preliminary Objections, Judgment, I.C.J. Reports 1957, p. 145).
Consequently, “the principle of reciprocity is not affected by any delay in the receipt of copies of
the Declaration by the Parties to the Statute” (ibid., p. 147).

Nigeria considers, however, that that precedent does not apply here. It points out that, although in
its 1965 Declaration, it recognized the jurisdiction of the Court as compulsory in relation to any
other State accepting the same obligation, it was more explicit in adding the words “and thatis to
say, on the sole condition of reciprocity”. “Those additional words clearly have some meaning and
effect... itis the supplementing of the ‘coincidence’ required by Article 36, paragraph 2, by the
element of mutuality inherent in the concept of ‘reciprocity’.” The Nigerian condition, in other
words, sought “to mitigate the effects” of the Court's earlier decision in the case concerning Right
of Passage over Indian Territory by creating an equality of risk and precluding that proceedings be

brought before the Court by surprise.

44. In support of its position, Nigeria invokes the decision given in the case concerning Anglo-
Iranian Oil Co., in which the Court stated that it could not base its interpretation of the Iranian
Declaration recognizing the jurisdiction of the Court

“on a purely grammatical interpretation of the text. It must seek the interpretation which is
in harmony with a natural and reasonable way of reading the text, having due regard to the
intention of the Government of Iran at the time when it accepted the compulsory jurisdiction
of the Court.” (Anglo-Iranian Oil Co., Preliminary Objection, I.C.J. Reports 1952, p. 104.)

The Court had concluded that “[i]t is unlikely that the Government of Iran ... should have been
willing, on its own initiative, to agree that disputes relating” (ibid., p. 105) to the capitulations which
it had just denounced be submitted to an international court of justice.

45. The Court considers that the situation in this case is very different. Nigeria does not offer
evidence in support of its argument that it intended to insert into its Declaration of 14 August 1965 a
condition of reciprocity with a different meaning from the one which the Court had drawn from such
clauses in 1957. In order to protect itself against the filing of surprise applications, in 1965, Nigeria
could have inserted in its Declaration an analogous reservation to that which the United Kingdom
added to its own Declaration in 1958. Ten or so other States proceeded in this way. Nigeria did not
do so at that time. Like the majority of States which subscribe to the Optional Clause, it merely
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specified that the commitments it was entering into, in accordance with Article 36, paragraph 2, of
the Statute, were reciprocal in relation to any other State accepting the same obligation. In the light
of this practice, the additional phrase of the sentence, “thatis to say, on the sole condition of
reciprocity” must be understood as explanatory and not adding any further condition. This
interpretation is “in harmony with a natural and reasonable way of reading the text” (Anglo-Iranian
Oil Co., Preliminary Objection, I.C.J. Reports 1952, p. 104) and Nigeria's condition of reciprocity
cannot be treated as a reservation ratione temporis.

46. The Court therefore concludes that the manner in which Cameroon's Application was filed was
not contrary to Article 36 of the Statute. Nor was it made in violation of a right which Nigeria may
claim under the Statute, or by virtue of its Declaration, as it was in force on the date of the filing of
Cameroon's Application.

*

47. Nigeria's first preliminary objection is accordingly rejected. The Courtis therefore not called
upon to examine the reasoning put forward by Cameroon under Article 102 of the Charter, nor
Cameroon's alternative submissions based on forum prorogatum. In any event, the Court has
jurisdiction to pass upon Cameroon's Application.

X k

Second Preliminary Objection

48. Nigeria raises a second preliminary objection stating that

“for a period of at least 24 years prior to the filing of the Application the Parties have in
their regular dealings accepted a duty to settle all boundary questions through the existing
bilateral machinery”.

According to Nigeria, an implicit agreement is thus said to have been reached with a view to
resorting exclusively to such machinery and to refraining from relying on the jurisdiction of the
International Court of Justice. In the alternative, Nigeria claims that by its conduct Cameroon is
estopped from turning to the Court. Finally, Nigeria invokes the principle of good faith and the rule
pacta sunt servanda in support of this argument.

49. Cameroon maintains that the bilateral bodies which dealt with various boundary difficulties that
had emerged between the two countries had only been temporary and that no permanent
institutional machinery had been set up. It contends that no explicit or implicit agreement had been
established between the Parties with a view to vesting exclusive jurisdiction in such bodies. Finally,
according to Cameroon, the conditions laid down in the Court's case-law for the application of
estoppel to arise were not fulfilled here. Therefore, there was no occasion to apply the principle of
good faith and the rule pacta sunt servanda.

50. Nigeria's objection thus consists of two branches. But before making a legal determination
considering them in turn, the Court will review the relevant facts.

51. The first bilateral contact referred to in the pleadings concerns a local dispute in the districts
of Danare (Nigeria) and Budam (Cameroon). This dispute gave rise in 1965 to “exploratory talks”
concerning the demarcation of the boundary in this sector. That course having been determined
by the German and British authorities at the beginning of the century, it was agreed to locate
existing boundary pillars with a view to identifying the boundary and proceeding with its
demarcation not only between Danare and Budam, but also on a stretch of some 20 miles from
Obokum Falls to Bashu (boundary pillars Nos. 114 to 105). The existing pillars were identified but
none of the work planned was subsequently carried out.
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52. Five years later, in response to incidents that occurred in the Cross River region and the
Bakassi Peninsula, the two Governments decided to set up a Joint Boundary Commission. At the first
meeting of that Commission, the delegates from Cameroon and Nigeria approved, on 14 August
1970, a declaration recommending that the delimitation of the boundary be carried out in three
stages:

“(a) the delimitation of the maritime boundary;

(b) the delimitation of the land boundary as defined in the Anglo-German Protocol
signed at Obokumon 12 April 1913 and confirmed by the London Anglo-German
agreement ‘respecting (1) the setdement of Frontier between Nigeria and Cameroon
from Yola to the sea; and (2) the Regulation of navigation on the Cross River”, and
the exchange of letters between the British and German Governments on 6 July
1914,

(c) the delimitation of the rest of the land boundary”.

The declaration further specified the bases on which the delimitation of the maritime boundary was
to be carried out. It recommended that the demarcation work commenced in 1965 be resumed.
Finally, it recommended that, on completion of each of these stages, a separate treaty be signed
by the two countries to give effect to the boundary so demarcated and surveyed.

A Joint Technical Committee was then set up for the purpose of implementing the joint declaration.
As agreed, it began its work with the delimitation of the maritime boundary. Negotiations went on at
various levels on this matter for almost five years. They concluded on 4 April 1971 as regards the
maritime boundary at the mouth of the Cross River, then led on 1 June 1975 to a declaration in
Maroua by the two Heads of State concerning the course of the maritime boundary from the mouth
of the Cross River to a point denominated “G” situated, according to the Parties, some 17 nautical
miles from the coast.

53. Over the following years, contacts between the two countries on these boundary issues
became less frequent. At most, it may be noted that two Joint Committee meetings were held. The
first, in 1978, was attended by the two Foreign Ministers. They set forth their points of view on a
number of boundary problems without undertaking negotiations and the meeting did not result in
any joint minutes. The second meeting, held in 1987, brought together the Ministers responsible for
planning in the two countries and did not broach boundary matters.

54. The negotiations on these issues, which were interrupted after 1975, were only resumed
between the two States 16 years later when, on 29 August 1991, the two Foreign Ministers adopted
a joint communiqué stating:

“On border issues, the two sides agreed to examine in detail all aspects of the matter by
the experts of the National Boundary Commission of Nigeria and the experts of the Republic
of Cameroon at a meeting to be convened at Abuja in October 1991 with a view to making
appropriate recommendations for a peaceful resolution of outstanding border issues.”

Indeed, a first meeting of these experts took place at the same time as that of the Foreign Ministers
in August 1991. It was followed by a second meeting at Abuja in December 1991, then by a third at
Yaoundé in August 1993. No agreement could be reached at these meetings, in particular as
regards the Maroua Declaration, which was considered binding by Cameroon but not by Nigeria.

55. In sum, the Court notes that the negotiations between the two States concerning the
delimitation or the demarcation of the boundary were carried out in various frameworks and at
various levels: Heads of State, Foreign Ministers, experts. The negotiations were active during the
period 1970 to 1975 and then were interrupted until 1991.
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*

56. Turning to legal considerations, the Court will now consider the first branch of the Nigerian
objection. It recalls first that, “Negotiation and judicial settlement are enumerated together in Article
33 of the Charter of the United Nations as means for the peaceful setlement of disputes” (Aegean
Sea Continental Shelf, Judgment, I.C.J. Reports 1978, p. 12, para. 29). Neither in the Charter nor
otherwise in international law is any general rule to be found to the effect that the exhaustion of
diplomatic negotiations constitutes a precondition for a matter to be referred to the Court. No such
precondition was embodied in the Statute of the Permanent Court of International Justice, contrary
to a proposal by the Advisory Committee of Jurists in 1920 (Advisory Committee of Jurists, Procés-
verbaux of the Proceedings of the Committee (16 June-24 July 1920) with Annexes, pp. 679, 725~
726). Nor is it to be found in Article 36 of the Statute of this Court.

A precondition of this type may be embodied and is often included in compromissory clauses of
treaties. It may also be included in a special agreement whose signatories then reserve the right to
seise the Court only after a certain lapse of time (cf. Territorial Dispute (Libyan Arab
Jamahiriya/Chad), Judgment, I.C.J. Reports 1994, p. 9). Finally, States remain free to insert into their
optional declaration accepting the compulsory jurisdiction of the Court a reservation excluding from
the latter those disputes for which the parties involved have agreed or subsequently agree to
resort to an alternative method of peaceful settlement. In this case, however, no reservation of this
type was included in the Declarations of Nigeria or Cameroon on the date of the filing of the
Application.

Moreover, the fact that the two States have attempted, in the circumstances set outin paragraphs

54 and 55 above, to solve some of the boundary issues dividing them during bilateral contacts, did
not imply that either one had excluded the possibility of bringing any boundary dispute concerning
it before other fora, and in particular the International Court of Justice. The first branch of Nigeria's

objection accordingly is not accepted.

57. Turning to the second branch of the objection, the Court will examine whether the conditions
laid down in its jurisprudence for an estoppel to exist are presentin the instant case.

An estoppel would only arise if by its acts or declarations Cameroon had consistently made it fully
clear that it had agreed to settle the boundary dispute submitted to the Court by bilateral avenues
alone. It would further be necessary that, by relying on such an attitude, Nigeria had changed
position to its own detriment or had suffered some prejudice (North Sea Continental Shelf,
Judgment, I.C.J. Reports 1969, p. 26, para. 30; Land, Island and Maritime Frontier Dispute (El
Salvador/Honduras), Application to Intervene, Judgment, I.C.J. Reports 1990, p. 118, para. 63).

These conditions are not fulfilled in this case. Indeed, as pointed out in paragraph 56 above,
Cameroon did not attribute an exclusive character to the negotiations conducted with Nigeria, nor,
as far as it appears, did Nigeria. Furthermore, Nigeria does not show that it has changed its position
to its detriment or that it has sustained prejudice in that it could otherwise have sought a solution to
the border problems existing between the two States by having recourse to other procedures, but
was precluded from doing so by reliance on the positions allegedly taken by Cameroon.

58. Finally, the Court has not been persuaded that Nigeria has been prejudiced as a result of
Cameroon's having instituted proceedings before the Court instead of pursuing negotiations which,
moreover, were deadlocked when the Application was filed.

59. This being so, in bringing proceedings before the Court, Cameroon did not disregard the legal
rules relied on by Nigeria in support of its second objection. Consequently, Nigeria is not justified in
relying on the principle of good faith and the rule pacta sunt servanda, both of which relate only to
the fulfilment of existing obligations. The second branch of Nigeria's objection is not accepted.
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60. The second preliminary objection as a whole is thus rejected.

* *

Third Preliminary Objection

61. Inits third preliminary objection, Nigeria contends that “the settlement of boundary disputes
within the Lake Chad region is subject to the exclusive competence of the Lake Chad Basin
Commission”.

62. In support of this argument, Nigeria invokes the treaty texts governing the Statute of the
Commission as well as the practice of member States. It argues that “the procedures for settlement
by the Commission are binding upon the Parties” and that Cameroon was thus barred from raising
the matter before the Court on the basis of Article 36, paragraph 2, of the Statute.

63. For its part, Cameroon submits to the Court that

“no provision of the Statute of the Lake Chad Basin Commission establishes in favour of
that international organization any exclusive competence in relation to boundary
delimitation”.

It adds that no such exclusive jurisdiction can be inferred from the conduct of member States. It
therefore calls upon the Court to reject the third preliminary objection.

*

64. The Court observes that the Statute of the Lake Chad Basin Commission was annexed to an
Agreement of 22 May 1964 signed on that date by Cameroon, Chad, Niger and Nigeria. According
to its preamble, this convention concerning the development of the Lake Chad Basin is designed
“to formulate principles of the utilization of the resources of the Basin for economic purposes,
including the harnessing of the water”.Article IV of the Statute develops those principles by
providing that

“[t]lhe development of the said Basin and in particular the utilisation of surface and ground
waters shall be given its widest connotation and refers in particular to domestic, industrial
and agricultural development, the collection of the products of its fauna and flora”.

In addition, under Article VI of the Statute, member States undertake to “establish common rules for
the purpose of facilitating navigation on the Lake and on the navigable waters in the Basin and to
ensure the safety and control of navigation”.

Article | of the Convention establishes the Lake Chad Basin Commission. The Commission comprises
two commissioners per member State. In accordance with Article X, paragraph 3, of the Statute, the
decisions of the Commission shall be by unanimous vote.

The functions of the Commission are laid down in Article IX of the same Statute. They are inter alia
to prepare “general regulations which will permit the full application of the principles set forth in the
present Convention and its annexed Statute, and to ensure their effective application”. The
Commission exercises various powers with a view to co-ordinating action by member States
regarding the use of the waters of the Basin. Finally, one of its responsibilities under Article IX,
paragraph (g), is “to examine complaints and to promote the settlement of disputes and the
resolution of differences”.

65. Member States have also entrusted to the Commission certain tasks that had not originally
been provided for in the treaty texts. Further to incidents between Cameroon and Nigeria in 1983 in
the Lake Chad area, an extraordinary meeting of the Commission was convened from 21 to 23 July
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1983 in Lagos on the initiative of the Heads of State concerned, in order to entrust to the
Commission certain boundary and security matters. Two sub—commissions of experts were then set
up. They met from 12 to 16 November 1984. An agreement was immediately reached between the
experts to adopt “as working documents” various bilateral conventions and agreements concluded
between Germany, France and the United Kingdom between 1906 and 1931 “on the delimitation of
Borders in the Lake Chad area”. The experts proposed at the same time that the boundary so
delimited be demarcated as early as possible.

This demarcation was carried out from 1988 to 1990 in the course of three boundary-marking
operations involving the setting up of seven main and 68 intermediary boundary pillars. The Final
Report on Beaconing was signed by the delegates of the four States concerned. Then, on 23 March
1994, at the Eighth Summit of the Lake Chad Basin Commission in Abuja, the Heads of State and
Government were informed that “the physical work in the field on the border demarcation exercise
was fully completed”. They then decided “to approve the technical document on the demarcation
of the international boundaries of member States in Lake Chad”, on the understanding “that each
country should adopt the document in accordance with its national laws”. The question of the
ratification of that document came up at the Ninth Summit of Heads of State of the Commission held
on 30 and 31 October 1996 in N'Djamena when Heads of State of Cameroon and Nigeria were
absent and where no progress was recorded. Since then, however, on 22 December 1997,
Cameroon deposited its instrument of ratification, whereas Nigeria has not done so.

*

66. In the light of the treaty texts and the practice thus recalled, the Court will consider the
positions of the Parties on this matter. For its part, Nigeria first of all contends that “the role and
Statute of the Commission must be understood “in the framework of regional agencies” referred to
in Article 52 of the United Nations Charter. It accordingly concludes that “the Commission has an
exclusive power in relation to issues of security and public order in the region of Lake Chad and
that these issues appropriately encompass the business of boundary demarcation”.

Cameroon argues, for its part, that the Commission does not constitute a regional arrangement or
agency within the meaning of Article 52 of the Charter, pointing in particular to the fact that

“there has never been any question of extending this category to international regional
organizations of a technical nature which, like the [Commission], can include a mechanism
for the peaceful settlement of disputes or for the promotion of that kind of settlement”.

67. The Court notes that Article 52, paragraph 1, of the Charter refers to “regional arrangements
or agencies for dealing with such matters relating to the maintenance of international peace and
security as are appropriate for regional action”. According to paragraph 2 of that Article,

“[t]he Members of the United Nations entering into such arrangements or constituting such
agencies shall make every effort to achieve pacific setdlement of local disputes through
such regional arrangements or by such regional agencies before referring them to the
Security Council”.

Under Article 53, the Security Council may use these arrangements or agencies for “enforcement
action under its authority”.

From the treaty texts and the practice analysed at paragraphs 64 and 65 above, it emerges that
the Lake Chad Basin Commission is an international organization exercising its powers within a
specific geographical area; that it does not however have as its purpose the settlement ata
regional level of matters relating to the maintenance of international peace and security and thus
does not fall under Chapter VIl of the Charter.

68. However, even were it otherwise, Nigeria's argument should nonetheless be set aside. In this
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connection, the Court notes that, in the case concerning Military and Paramilitary Activities in
and against Nicaragua, it did not consider that the Contadora process could “properly be regarded
as a ‘regional arrangement’ for the purposes of Chapter VIl of the United Nations Charter”. But it
added that, in any event,

“the Courtis unable to accept either that there is any requirement of prior exhaustion of
regional negotiating processes as a precondition to seising the Court; or that the existence
of the Contadora process constitutes in this case an obstacle to the examination by the
Court of the Nicaraguan Application” (Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility,
Judgment, I.C.J. Reports 1984, p. 440).

Whatever their nature, the existence of procedures for regional negotiation cannot prevent the
Court from exercising the functions conferred upon it by the Charter and the Statute.

69. Nigeria further invokes Article 95 of the United Nations Charter according to which:

“Nothing in the present Charter shall prevent Members of the United Nations from entrusting
the solution of their differences to other tribunals by virtue of agreements already in
existence or which may be concluded in the future.”

According to Nigeria, the Lake Chad Basin Commission should be seen as a tribunal falling under
the provisions of this text. This would mean that, if the Court were to pronounce on this submission
of Cameroon it “would be in breach of the principle of the autonomy of jurisdictional competence”
and “would be exercising an appellate jurisdiction”.

The Court considers that the Lake Chad Basin Commission cannot be seen as a tribunal. It renders
neither arbitral awards nor judgments and is therefore neither an arbitral nor a judicial body.
Accordingly, this contention of Nigeria must also be set aside.

70. Nigeria further maintains that the Convention of 22 May 1964, confirmed by the practice of the
member States of the Commission, attributes to that Commission an exclusive competence for the
settlement of boundary disputes. It concludes from this that the Court cannot entertain Cameroon's
submissions requesting it to determine the boundary between the two countries in this sector.

The Court cannot subscribe to that reasoning. It notes first of all that no provision in the Convention
ascribes jurisdiction and a fortiori exclusive jurisdiction to the Commission as regards the
settlement of boundary disputes. In particular, such a jurisdiction cannot be deduced from Article
IX, paragraph (g), of the Convention (see paragraph 64 above).

The Court further notes that the member States of the Commission subsequently charged it with
carrying out the demarcation of boundaries in the region on the basis of the agreements and
treaties referred to in the experts' report of November 1984 (see paragraph 65 above). Thus, as
pointed out by Nigeria, “the question of boundary demarcation was clearly within the competence
of the [Commission]”. This demarcation was designed by the States concerned as a physical
operation to be carried out in the field under the authority of the Commission with a view to avoiding
the reoccurrence of the incidents that had arisen in 1983.

But the Commission has never been given jurisdiction, and a fortiori exclusive jurisdiction, to rule
on the territorial dispute now involving Cameroon and Nigeria before the Court, a dispute which
moreover did not as yet existin 1983. Consequently, Nigeria's argument must be dismissed.

71. Nigeria also argues that, from 1983 to 1994, “Cameroon had clearly and consistently evinced
acceptance of the régime of exclusive recourse to the Lake Chad Basin Commission”; Cameroon
then appealed to the Court contrary to the commitments it had entered into. This course of
conduct, it was argued, had been prejudicial to Nigeria, deprived as it was of the “consultation”
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and “negotiation” procedures afforded by the Commission. Nigeria claims that Cameroon is
estopped from making its Application.

The Court points out that the conditions laid down in its case-law for an estoppel to arise, as set out
in paragraph 57 above, are not fulfilled in this case. Indeed, Cameroon has not accepted that the
Commission has jurisdiction to settle the boundary dispute now submitted to the Court. This
argument must also be set aside.

72. In the alternative, Nigeria finally argues that, on account of the demarcation under way in the
Lake Chad Basin Commission, the Court “cannot rule out the consideration of the need for judicial
restraint on grounds of judicial propriety” and should decline to rule on the merits of Cameroon's
Application, as it did in 1963 in the case concerning Northern Cameroons.

In that case, the Court had noted that the United Nations General Assembly had terminated the
trusteeship agreement in respect of the Northern Cameroon by resolution 1608 (XV); it observed
that the dispute between the parties “about the interpretation and application [of that agreement
therefore concerned a treaty] no longer in force”; it went on to say that “there can be no
opportunity for a future act of interpretation or application of that treaty in accordance with any
judgment the Court might render”. It had concluded that any adjudication would thus be “devoid of
purpose” and that no purpose “would be served by undertaking an examination of the merits in the
case”. Observing that the limits of its judicial function “do not permit it to entertain the claims
submitted to it [by Cameroon, it had considered itself unable to] adjudicate upon the merits of
[those] claim[s]” (Northern Cameroons, Judgment, I.C.J. Reports 1963, pp. 37-38).

The Court considers that the situation in the present case is entirely different. Indeed, whereas in
1963 Cameroon did not challenge the validity of the General Assembly resolution terminating the
trusteeship, Nigeria, in the present case, does not regard the technical document on the
demarcation of the boundaries, approved at the Abuja Summit of the Lake Chad Basin Commission,
as a document definitively settling boundary problems in that region. Nigeria reserved its position
before the Court as regards the binding character of that document. It contends that the document
requires ratification and recalls that it has not ratified it. Lastly, it specified at the Ninth Summit of the
Commission at N'Djamena in 1996 that “Nigeria could not even start processing ratification unless
the issue was out of Court”.

Cameroon for its part considers that Nigeria is obliged to complete the process of approval of the
document concerned and, that, even in the absence of so doing, the boundary between the two
countries in this sector is “legally defined”, “marked out on the ground” and “internationally
recognized”.

Itis not for the Court at this stage to rule upon these opposing arguments. It need only note that
Nigeria cannot assert both that the demarcation procedure initiated within the Lake Chad
Commission was not completed and that, at the same time, that procedure rendered Cameroon's
submissions moot. There is thus no reason of judicial propriety which should make the Court
decline to rule on the merits of those submissions.

73. In the light of the above considerations, Nigeria's third preliminary objection must be rejected.

* %

Fourth Preliminary Objection

74. The Court will now turn to the fourth preliminary objection raised by Nigeria. This objection
contends that:

“The Court should not in these proceedings determine the boundary in Lake Chad to the
extent that that boundary constitutes or is constituted by the tripoint in the Lake.”
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75. Nigeria holds that the location of the tripoint within Lake Chad directly affects a third State, the
Republic of Chad, and that the Court therefore cannot determine this tripoint. Nigeria maintains that
the finding of the Chamber in the case concerning the Frontier Dispute (Burkina Faso/Republic of

Mali)

“that its jurisdiction is not restricted simply because the end-point of the frontier lies on the
frontier of a third State not party to the proceedings. The rights of the neighbouring State,
Niger, are in any event safeguarded by the operation of Article 59 of the Statute ...” (I.CJ.
Reports 1986, p. 577, para. 46)

is not applicable in the present case. It says there is a difference because the 1986 Frontier
Dispute case was instituted by Special Agreement, which reflected the agreement of the Parties to
have the entire boundary delimited. In addition, in the Frontier Dispute case Niger was treated as a
wholly third party, while in the present case there is the Lake Chad Basin Commission in which the
States bordering Lake Chad co-operate. Because of that co-operation, boundary or other
agreements relating to Lake Chad between Nigeria and Cameroon are not res inter alios acta for
the other member States of the Commission. Therefore, neither Niger nor Chad are simple third
parties in this case. According to Nigeria, “the régime of Lake Chad is subject to multilateral co-
operation, and is not susceptible to the thorough-going bilateralization” which the Chamber
adopted in the Frontier Dispute case.

Nigeria also alleges thatitis not the case that Chad as a third party is merely theoretically or
contingently involved in the question of boundaries; there had been clashes between Nigeria and
Chad in and in relation to Lake Chad. Finally, Nigeria questions the distinction which the Chamber in
the Frontier Dispute case drew between maritime and land delimitation. “Criteria of equidistance,
proportionality and equity have been applied to the delimitation of lacustrine boundaries, especially
in large lakes.” Nigeria's position is such that it would warrant the conclusion that its fourth
preliminary objection goes not only to the jurisdiction of the Court (by analogy with the principle in
the case of the Monetary Gold Removed from Rome in 1943, Preliminary Question, Judgment,
1.CJ. Reports 1954, p. 19), but also to the admissibility of the Application, as the objection is in its
view well founded on either basis.

76. Cameroon claims that the Court must exercise its jurisdiction over the totality of the disputed
boundary, as far as the northern end-point within Lake Chad; Nigeria's fourth preliminary objection
directly conflicts with consistent case-law relating to tripoints. Cameroon particularly rejects the
Nigerian argument which distinguishes the Frontier Dispute decision from the present case: the
absence of a special agreement, and therefore the consent of Nigeria to the institution of the
proceedings, is irrelevant; Nigeria does not cite any precedent in which a differentiation was made
between “wholly third States” and States which would not be real third States. Inter se boundary
agreements from which third States are absent are frequent. Article 59 suffices as protection of the
third States' rights. The concept of theoretical involvement of a third State in a boundary question
is, in the view of Cameroon, not pertinent. There is no support for this concept, the implications of
which are not clearly explained. Lastly Cameroon contests the efforts made by Nigeria to exclude
the applicability of the Frontier Dispute Judgment to delimitation in lakes.

77. The Court notes that, to the extent that Nigeria's reference to the Lake Chad Basin Commission
is to be understood as referring to an exclusive competence of the Commission for boundary
delimitation in Lake Chad, this argument has been dealt with under the third preliminary objection.
As the third preliminary objection has not been upheld, the Court need not deal with this argument
again.

78. The Court moreover notes that the submissions of Cameroon addressed to it in the Additional
Application (para. 17) and as formulated in the Memorial of Cameroon (Memorial of Cameroon, pp.
669-671, para. 9) do not contain a specific request to determine the localization of the tripoint
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Nigeria—Cameroon-Chad in the Lake. The Additional Application requests the Court “to specify
definitively the frontier between Cameroon and the Federal Republic of Nigeria from Lake Chad to
the sea” (para. 17 (f) of the Additional Application), while the Memorial requests the Court to
adjudge and declare:

“that the lake and land boundary between Cameroon and Nigeria takes the following
course:

— from the point at longitude 14°04'59” 9999 E of Greenwich and latitude
13°05'00"0001 N, it then runs through the point located at longitude 14°12°'11"7 E
and latitude 12°32'1774 N” (p. 669, para. 9.1 (a)).

These submissions nevertheless bear upon the localization of the tripoint. They could lead either to
a confirmation of the localization of the tripoint as accepted in practice up to now on the basis of
acts and agreements of the former colonial powers and the demarcation carried out by the
Commission (see paragraph 65 above), or they could lead to a redetermination of the situation of
the tripoint, possibly as a consequence of Nigeria's claims to Darak and adjacentislands. Thus
these claims cannot be considered on the merits by the Court at this stage of the proceedings.
However, the Court notes, at the present stage, that they are directed against Cameroon and that
in due course the Court will be in a position to take its decision in this regard without pronouncing
on interests that Chad may have, as the Court will demonstrate hereafter.

79. The Court therefore now turns to the crux of Nigeria's fourth preliminary objection, namely the
assertion that the legal interests of Chad would be affected by the determination of the tripoint, and
that the Court can therefore not proceed to that determination.

The Court recalls that it has always acknowledged as one of the fundamental principles of its
Statute that no dispute between States can be decided without their consent to its jurisdiction
(Monetary Gold Removed from Rome in 1943, Judgment, |.C.J. Reports 1954, p. 32.) Nevertheless,
the Court has also emphasized that it is not necessarily prevented from adjudicating when the
judgment it is asked to give might affect the legal interests of a State which is not a party to the
case; and the Court has only declined to exercise jurisdiction when the interests of the third State
“constitute the very subject-matter of the judgment to be rendered on the merits” (Certain
Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, Judgment, I.C.J. Reports
1992, p. 261, para. 55; East Timor (Portugal v. Australia), Judgment, 1.C.J. Reports 1995, pp. 104-
105, para. 34).

The Court observes that the submissions presented to it by Cameroon refer to the frontier between
Cameroon and Nigeria and to that frontier alone. These submissions do not refer to the frontier
between Cameroon and the Republic of Chad either as contained in the Additional Application of
Cameroon or as formulated in the Memorial. Certainly, the request to “specify definitively the
frontier between Cameroon and the Federal Republic of Nigeria from Lake Chad to the sea” (para.
17 () of the Additional Application) may affect the tripoint, i.e., the point where the frontiers of
Cameroon, Chad and Nigeria meet. However, the request to specify the frontier between Cameroon
and Nigeria from Lake Chad to the sea does not imply that the tripoint could be moved away from
the line constituting the Cameroon-Chad boundary. Neither Cameroon nor Nigeria contests the
current course of that boundary in the centre of Lake Chad as itis described in the “technical
document on the demarcation of the ... boundaries” mentioned in paragraph 65 above. Incidents
between Nigeria and Chad in the Lake, as referred to by Nigeria, concern Nigeria and Chad but not
Cameroon or its boundary with Chad. Any redefinition of the point where the frontier between
Cameroon and Nigeria meets the Chad-Cameroon frontier could in the circumstances only lead to a
moving of the tripoint along the line of the frontier in the Lake between Chad and Cameroon. Thus,
the legal interests of Chad as a third State not party to the case do not constitute the very subject-
matter of the judgment to be rendered on the merits of Cameroon's Application; and therefore, the
absence of Chad does not prevent the Court from proceeding to a specification of the border
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between Cameroon and Nigeria in the Lake.

80. The Court notes also that, in the case concerning the Territorial Dispute (Libyan Arab
Jamahiriya/Chad), the tripoint where the boundary between Libya and Chad meets the western
boundary of the Sudan, on the 24th meridian east of Greenwich, was determined without
involvement of the Sudan. The eastern end-points of the principal lines taken into consideration by
the Court in that case for the delimitation of the boundary between Libya and Chad were situated at
various locations on the western boundary of the Sudan.

Furthermore, in that case, the Court, in the absence of Niger, fixed the western boundary between
Libya and Chad as far as the point of intersection of the 15th meridian east and the parallel 23° of
latitude north, a point at which, according to Chad, the frontiers of Chad, Libya and Niger meet.

81. The factual situation underlying the case concerning the Frontier Dispute (Burkina
Faso/Republic of Mali) was quite different from the present case in the sense that the relevant part
of the boundary of Niger at the time was not delimited; in that case the fixing of the tripoint
therefore immediately involved Niger as a third State, which, however, did not prevent the Chamber
from tracing the boundary between Burkina Faso and the Republic of Mali to its furthest point.
Whether the location of the tripoint in Lake Chad has actually to be changed from its present
position will follow from the judgment on the merits of Cameroon's Application. Such a change would
have no consequence for Chad.

82. Finally the Court observes that, since neither Cameroon nor Nigeria challenge the current
course of the boundary, in the centre of Lake Chad, between Cameroon and the Republic of Chad
(see paragraph 79 above), it does not have to address — even if that was possible at the present
preliminary stage — the argument presented by Nigeria concerning the legal principles applicable
to the determination of boundaries in lakes and especially in large lakes like Lake Chad.

83. The fourth preliminary objection is accordingly rejected.

* %

Fifth Preliminary Objection

84. In its fifth preliminary objection Nigeria alleges that there is no dispute concerning “boundary
delimitation as such” throughout the whole length of the boundary from the tripoint in Lake Chad to
the sea, subject, within Lake Chad, to the question of the title over Darak and adjacentislands, and
without prejudice to the title over the Bakassi Peninsula.

85. In the course of the oral proceedings, it became clear that in addition to Darak and Bakassi,
there are competing claims of Nigeria and Cameroon in respect of the village of Tipsan, which each
Party claims to be on its side of the boundary. Also, in the course of the oral proceedings, a
question was asked of the Parties by a Member of the Court as to whether Nigeria's assertion that
there is no dispute as regards the land boundary between the two States (subject to the existing
problems in the Bakassi Peninsula and the Darak region) signifies,

“that, these two sectors apart, there is agreement between Nigeria and Cameroon on the
geographical co-ordinates of this boundary as they result from the texts relied on by
Cameroon in its Application and its Memorial”.

The reply given to this question by Nigeria will be examined below (paragraph 91).

86. For Cameroon its existing boundary with Nigeria was precisely delimited by the former colonial
powers and by decisions of the League of Nations and acts of the United Nations.

These delimitations were confirmed or completed by agreements made directly between Cameroon
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and Nigeria after their independence. Cameroon requests that the Court “specify definitively the
frontier between Cameroon and Nigeria from Lake Chad to the sea” (Additional Application, para.
17 (f)) along a line the co-ordinates of which are given in Cameroon's Memorial.

The fact that Nigeria claims title to the Bakassi Peninsula and Darak, and adjacent islands, means,
in the view of Cameroon, that Nigeria contests the validity of these legal instruments and thus calls
into question the entire boundary which is based on them. That, in the view of Cameroon, is
confirmed by the occurrence, along the boundary, of numerous incidents and incursions. Nigeria's
claims to Bakassi as well as its position regarding the Maroua Declaration also throw into doubt the
basis of the maritime boundary between the two countries. In Cameroon's view, and contrary to
what Nigeria asserts, a dispute has arisen between the two States concerning the whole of the
boundary.

87. The Courtrecalls that,

“in the sense accepted in its jurisprudence and that of its predecessor, a dispute is a
disagreement on a point of law or fact, a conflict of legal views or interests between parties
(see Mavrommatis Palestine Concessions, Judgment No. 2, 1924, P.C.l.J., Series A, No. 2,
p. 11; Northern Cameroons, Judgment, I.C.J. Reports 1963, p. 27; and Applicability of the
Obligation to Arbitrate under Section 21 of the United Nations Headquarters Agreement
of 26 June 1947, Advisory Opinion, I.C.J. Reports 1988, p. 27, para. 35)” (East Timor
(Portugal v. Australia), Judgment, I.C.J. Reports 1995, pp. 99-100, para. 22);

and that,

“[iln order to establish the existence of a dispute, ‘It must be shown that the claim of one
party is positively opposed by the other’ (South West Africa, Preliminary Objections,
Judgment, I.C.J. Reports 1962, p. 328); and further, ‘Whether there exists an international
dispute is a matter for objective determination’ (/Interpretation of Peace Treaties with
Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, I.C.J. Reports 1950, p.
74)" (1.C.J. Reports 1995, p. 100).

On the basis of these criteria, there can be no doubt about the existence of disputes with respect
to Darak and adjacentislands, Tipsan, as well as the Peninsula of Bakassi. This latter dispute, as
indicated by Cameroon, might have a bearing on the maritime boundary between the two Parties.

88. All of these disputes concern the boundary between Cameroon and Nigeria. However, given
the great length of that boundary, which runs over more than 1,600 km from Lake Chad to the sea,
it cannot be said that these disputes in themselves concern so large a portion of the boundary that
they would necessarily constitute a dispute concerning the whole of the boundary.

89. Further, the Court notes that, with regard to the whole of the boundary, there is no explicit
challenge from Nigeria. However, a disagreement on a point of law or fact, a conflict of legal views
or interests, or the positive opposition of the claim of one party by the other need not necessarily
be stated expressis verbis. In the determination of the existence of a dispute, as in other matters,
the position or the attitude of a party can be established by inference, whatever the professed view
of that party. In this respect the Court does not find persuasive the argument of Cameroon that the
challenge by Nigeria to the validity of the existing titles to Bakassi, Darak and Tipsan, necessarily
calls into question the validity as such of the instruments on which the course of the entire
boundary from the tripoint in Lake Chad to the sea is based, and therefore proves the existence of
a dispute concerning the whole of the boundary.

90. The occurrence of boundary incidents certainly has to be taken into account in this context.
However, not every boundary incident implies a challenge to the boundary. Also, certain of the
incidents referred to by Cameroon took place in areas which are difficult to reach and where the
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boundary demarcation may have been absent or imprecise. And not every incursion or incident
alleged by Cameroon is necessarily attributable to persons for whose behaviour Nigeria's
responsibility might be engaged. Even taken together with the existing boundary disputes, the
incidents and incursions reported by Cameroon do not establish by themselves the existence of a
dispute concerning all of the boundary between Cameroon and Nigeria.

91. However, the Court notes that Nigeria has constantly been reserved in the manner in which it
has presented its own position on the matter. Although Nigeria knew about Cameroon's
preoccupation and concerns, it has repeated, and has not gone beyond, the statement that there
is no dispute concerning “boundary delimitation as such”. Nigeria has shown the same caution in
replying to the question asked by a Member of the Court in the oral proceedings (see paragraph 85
above). This question was whether there is agreement between the Parties on the geographical co-
ordinates of the boundary as claimed by Cameroon on the basis of the texts it relies upon. The
reply given by Nigeria reads as follows:

“The land boundary between Nigeria and Cameroon is not described by reference to
geographical co-ordinates. Rather, the relevantinstruments (all of which pre-date the
independence of Nigeria and Cameroon) and well-established practice, both before and
after independence, fix the boundary by reference to physical features such as streams,
rivers, mountains and roads, as was common in those days. Since independence, the two
States have not concluded any bilateral agreement expressly confirming or otherwise
describing the pre-independence boundary by reference to geographical co-ordinates.
Nevertheless, the course of the boundary, which was well established before
independence and related United Nations procedures, has continued to be accepted in
practice since then by Nigeria and Cameroon.”

92. The Court notes that, in this reply, Nigeria does not indicate whether or not it agrees with
Cameroon on the course of the boundary or on its legal basis, though clearly it does differ with
Cameroon about Darak and adjacentislands, Tipsan and Bakassi. Nigeria states that the existing
land boundary is not described by reference to geographical co-ordinates but by reference to
physical features. As to the legal basis on which the boundary rests, Nigeria refers to “relevant
instruments” without specifying which these instruments are apart from saying that they pre-date
independence and that, since independence, no bilateral agreements “expressly confirming or
otherwise describing the pre-independence boundary by reference to geographical co-ordinates”
have been concluded between the Parties. That wording seems to suggest that the existing
instruments may require confirmation. Moreover, Nigeria refers to “well-established practice both
before and after independence as one of the legal bases of the boundary whose course, it states,
“has continued to be accepted in practice”; however, it does not indicate what that practice is.

93. The Courtis seised with the submission of Cameroon which aims at a definitive determination
of its boundary with Nigeria from Lake Chad to the sea (see paragraph 86 above). Nigeria maintains
that there is no dispute concerning the delimitation of that boundary as such throughout its whole
length from the tripoint in Lake Chad to the sea (see paragraph 84 above) and that Cameroon's
request definitively to determine that boundary is not admissible in the absence of such a dispute.
However, Nigeria has not indicated its agreement with Cameroon on the course of that boundary or
on its legal basis (see paragraph 92 above) and it has not informed the Court of the position which
it will take in the future on Cameroon's claims. Nigeria is entitled not to advance arguments that it
considers are for the merits at the present stage of the proceedings; in the circumstances
however, the Court finds itself in a situation in which it cannot decline to examine the submission of
Cameroon on the ground that there is no dispute between the two States. Because of Nigeria's
position, the exact scope of this dispute cannot be determined at present; a dispute nevertheless
exists between the two Parties, at least as regards the legal bases of the boundary. Itis for the
Court to pass upon this dispute.
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94. The fifth preliminary objection raised by Nigeria is thus rejected.

* *

Sixth Preliminary Objection

95. The Court will now turn to Nigeria's sixth preliminary objection which is to the effect that there
is no basis for a judicial determination that Nigeria bears international responsibility for alleged
frontier incursions.

96. Nigeria contends that the submissions of Cameroon do not meet the standard required by
Article 38 of the Rules of Court and general principles of law regarding the adequate presentation
of facts on which Cameroon's request is based, including dates, the circumstances and precise
locations of the alleged incursions and incidents into and on Cameroonian territory. Nigeria
maintains that what Cameroon has presented to the Court does not give Nigeria the knowledge
which it needs and to which it is entitled in order to prepare its reply. Similarly, in Nigeria's view, the
material submitted is so sparse that it does not enable the Court to carry out fair and effective
judicial determination of, or make determination on, the issues of State responsibility and reparation
raised by Cameroon. While Nigeria acknowledges that a State has some latitude in expanding later
on what it has said in its Application and in its Memorial, Cameroon is said to be essentially
restricted in its elaboration to the case as presented in its Application.

97. Cameroon insists that it stated clearly in its pleadings that the facts referred to in order to
establish Nigeria's responsibility were only of an indicative nature and that it could, where
necessary, amplify those facts when it comes to the merits. Cameroon refers to the requirements
established in Article 38, paragraph 2, of the Rules and which call for a “succinct” presentation of
the facts. It holds that parties are free to develop the facts of the case presented in the application
or to render them more precise in the course of the proceedings.

98. The decision on Nigeria's sixth preliminary objection hinges upon the question of whether the
requirements which an application must meet and which are set out in Article 38, paragraph 2, of
the Rules of Court are metin the presentinstance. The requirements set out in Article 38,
paragraph 2, are that the Application shall “specify the precise nature of the claim, together with a
succinct statement of the facts and grounds on which the claimis based”. The Court notes that
“succinct”, in the ordinary meaning to be given to this term, does not mean “complete” and neither
the contextin which the termis used in Article 38, paragraph 2, of the Rules of Court nor the object
and purpose of that provision indicate that it should be interpreted in that way. Article 38,
paragraph 2, does therefore not preclude later additions to the statement of the facts and grounds
on which a claimis based.

99. Nor does Article 38, paragraph 2, provide that the latitude of an applicant State, in developing
what it has said in its application is strictly limited, as suggested by Nigeria. That conclusion cannot
be inferred from the term “succinct”; nor can it be drawn from the Court's pronouncements on the
importance of the point of time of the submission of the application as the critical date for the
determination of its admissibility; these pronouncements do not refer to the content of applications
(Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Preliminary Objections,
Judgment, I.C.J. Reports 1998, p. 26, para. 44; and Questions of Interpretation and Application of
the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab
Jamahiriya v. United States of America), Preliminary Objections, Judgment, I.C.J. Reports 1998, p.
130, para. 43). Nor would so narrow an interpretation correspond to the finding of the Court that,

“whilst under Article 40 of its Statute the subject of a dispute brought before the Court shall
be indicated, Article 32 (2) of the Rules of Court [today Article 38, paragraph 2] requires
the Applicant ‘as far as possible’ to do certain things. These words apply not only to

From: Oxford Public International Law (htip://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Dechert LLP Paris; date: 02 October 2015



specifying the provision on which the Applicant founds the jurisdiction of the Court, but also
to stating the precise nature of the claim and giving a succinct statement of the facts and
grounds on which the claimis based.” (Northern Cameroons (Cameroon v. United
Kingdom), Preliminary Objections, Judgment, I.C.J. Reports 1963, p. 28.)

The Court also recalls that it has become an established practice for States submitting an
application to the Court to reserve the right to present additional facts and legal considerations.
The limit of the freedom to present such facts and considerations is “that the resultis not to
transform the dispute brought before the Court by the application into another dispute which is
different in character” (Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 427,
para. 80). In this case, Cameroon has not so transformed the dispute.

100. As regards the meaning to be given to the term “succinct”, the Court would simply note that
Cameroon's Application contains a sufficiently precise statement of the facts and grounds on which
the Applicant bases its claim. That statement fulfils the conditions laid down in Article 38, paragraph
2, and the Application is accordingly admissible.

This observation does not, however, prejudge the question whether, taking account of the
information submitted to the Court, the facts alleged by the Applicant are established or not, and
whether the grounds it relies upon are founded or not. Those questions belong to the merits and
may not be prejudged in this phase of the proceedings.

101. Lastly, the Court cannot agree that the lack of sufficient clarity and completeness in
Cameroon's Application and its inadequate character, as perceived by Nigeria, make it impossible
for Nigeria to respond effectively to the allegations which have been presented or makes it
impossible for the Court ultimately to make a fair and effective determination in the light of the
arguments and the evidence then before it. It is the applicant which must bear the consequences
of an application that gives an inadequate rendering of the facts and grounds on which the claimis
based. As the Court has stated in the case concerning Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of America):

“[u]ltimately ... however, itis the litigant seeking to establish a fact who bears the burden
of proving it; and in cases where evidence may not be forthcoming, a submission may in
the judgment be rejected as unproved, but is not to be ruled out as inadmissible in limine
on the basis of an anticipated lack of proof.” (Ibid., p. 437, para. 101.)

102. The Court consequently rejects the sixth preliminary objection raised by Nigeria.

* >k

Seventh Preliminary Objection

103. In its seventh preliminary objection Nigeria contends that there is no legal dispute concerning
delimitation of the maritime boundary between the two Parties which is at the present time
appropriate for resolution by the Court.

104. Nigeria says that this is so for two reasons: in the first place, no determination of a maritime
boundary is possible prior to the determination of title in respect of the Bakassi Peninsula. Secondly,
at the juncture when there is a determination of the question of title over the Bakassi Peninsula, the
issues of maritime delimitation will not be admissible in the absence of prior sufficient action by the
Parties, on a footing of equality, to effect a delimitation “by agreement on the basis of international
law”. In Nigeria's view, the Court cannot properly be seised by the unilateral application of one
State in relation to the delimitation of an exclusive economic zone or continental shelf boundary if
that State has made no attempt to reach agreement with the respondent State over that boundary,
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contrary to the provisions of Articles 74 and 83 of the United Nations Convention on the Law of the
Sea. Any such unilateral application, in the view of Nigeria, is inadmissible.

105. Cameroon is of the view that the first argument invoked by Nigeria concerns neither
jurisdiction nor the admissibility of its Application, but simply the method whereby the merits of the
case are best addressed, a decision which falls within the discretion of the Court. As to the second
argument put forward by Nigeria, Cameroon denies that the conduct of negotiations is a
precondition for instituting proceedings before the Court in cases of delimitation. Cameroon views
the identical paragraphs 2 of Articles 74 and 83 of the United Nations Convention on the Law of the
Sea not as barring recourse to third party settlement, but as an obligation for such recourse in
order to avoid unilateral delimitations.

Cameroon says that, in any event, it had sufficiently negotiated with Nigeria before it seised the
Court, and it seised the Court only when it became clear that any new negotiation would be
doomed to failure. In this respect, it contends that since the actual occupation of the Bakassi
Peninsula by Nigeria, any negotiation on the delimitation of the maritime boundary has become
impossible.

106. The Court will initially address the first argument presented by Nigeria. The Court accepts
that it will be difficult if not impossible to determine the delimitation of the maritime boundary
between the Parties as long as the title over the Peninsula of Bakassi has not been determined. The
Court notes, however, that Cameroon's Application not only requests the Court

“to proceed to prolong the course of its maritime boundary with the Federal Republic of
Nigeria up to the limit of the maritime zones which international law places under their
respective jurisdictions” (Application of Cameroon of 29 March 1994, p. 15, para. 20 (1)),

but also,
“to adjudge and declare:

(a) thatsovereignty over the Peninsula of Bakassi is Cameroonian, by virtue of
international law, and that that Peninsula is an integral part of the territory of
Cameroon” (ibid., para. 20).

Since, therefore, both questions are before the Court, it becomes a matter for the Court to arrange
the order in which it addresses the issues in such a way that it can deal substantively with each of
them. That is a matter which lies within the Court's discretion and which cannot be the basis of a
preliminary objection. This argument therefore has to be dismissed.

107. As to the second argument of Nigeria, the Court notes that, while its first argument concerned
the whole maritime boundary, the second one seems only to concern the delimitation from point G
seawards. That was accepted by counsel for Nigeria and seems to correspond to the fact that
there were extensive negotiations between the two Parties in the period between 1970 and 1975 on
the maritime boundary from the landfall on Bakassi to point G, which resulted in the disputed
Maroua Declaration.

Moreover, the Court recalls that, in dealing with the cases brought before it, it must adhere to the
precise request submitted to it. Nigeria here requests the Court to hold that,

“at the juncture where there is a determination of the question of title over the Bakassi
Peninsula, the issues of maritime delimitation will not be admissible in the absence of
sufficient action by the Parties, on a footing of equality, to effect a delimitation ‘by
agreement on the basis of international law’”.

What is therefore in dispute between the Parties and what the Court has to decide now is whether
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the alleged absence of sufficient effort at negotiation constitutes an impediment for the Court to
accept Cameroon's claim as admissible or not.

This matter is of a genuinely preliminary character and has to be decided under Article 79 of the
Rules of Court.

108. In this connection, Cameroon and Nigeria refer to the United Nations Convention on the Law
of the Sea, to which they are parties. Article 74 of the Convention, relating to the exclusive
economic zone, and Article 83, concerning the continental shelf, provide, in their first identical
paragraphs, that the delimitation

“between States with opposite or adjacent coasts shall be effected by agreement on the
basis of international law, as referred to in Article 38 of the Statute of the International Court
of Justice, in order to achieve an equitable solution”.

These are followed by identical paragraphs 2 which provide that “If no agreement can be reached
within a reasonable period of time, the States concerned shall resort to the procedures provided for
in Part XV.” One of these procedures is the submission of the case to the Court for settlement by
contentious proceedings.

109. However, the Court notes that, in this case, it has not been seised on the basis of Article 36,
paragraph 1, of the Statute, and, in pursuance of it, in accordance with Part XV of the United
Nations Convention on the Law of the Sea relating to the settlement of disputes arising between the
parties to the Convention with respect to its interpretation or application. It has been seised on the
basis of declarations made under Article 36, paragraph 2, of the Statute, which declarations do not
contain any condition relating to prior negotiations to be conducted within a reasonable time
period.

The second argument of Nigeria cannot therefore be upheld.
>

110. In addition to what has been put forward by the Parties, the question could arise whether,
beyond point G, the dispute between the Parties has been defined with sufficient precision for the
Court to be validly seised of it. The Court observes not only that the Parties have not raised this
point, but Cameroon and Nigeria entered into negotiations with a view to determining the whole of
the maritime boundary. It was during these negotiations that the Maroua Declaration relating to the
course of the maritime boundary up to point G was drawn up. This declaration was subsequently
held to be binding by Cameroon, but not by Nigeria. The Parties have not been able to agree on the
continuation of the negotiations beyond point G, as Cameroon wishes. The resultis that there is a
dispute on this subject between the Parties which, ultimately and bearing in mind the circumstances
of the case, is precise enough for it to be brought before the Court.

*
111. The Court therefore rejects the seventh preliminary objection.

* %

Eighth Preliminary Objection

112. The Court will now deal with the eighth and last of the preliminary objections presented by
Nigeria. With that objection Nigeria contends, in the context of and supplementary to the seventh
preliminary objection, that the question of maritime delimitation necessarily involves the rights and
interests of third States and is to that extent inadmissible.
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113. Nigeria refers to the particular concave configuration of the Gulf of Guinea, to the fact that
five States border the Gulf and that there are no agreed delimitations between any two of those
States in the disputed area. In these circumstances, the delimitation of the maritime zones
appertaining to two of the States bordering the Gulf will necessarily and closely affect the others.
Nigeria also holds that the situation between Cameroon and Nigeria is distinct from that underlying
the case concerning the Frontier Dispute (Burkina Faso/Republic of Mali) (Judgment, |.C.J. Reports
1986, p. 554) as that case concerned a land boundary to the delimitation of which apply principles
that are different from those applying to the delimitation of maritime boundaries. The case
concerning the Continental Shelf (Libyan Arab Jamahiriya/Malta) (Application for Permission to
Intervene, Judgment, 1.C.J. Reports 1984, p. 3) was different from the present case in the sense
that the areas to which the claims of the third State (ltaly) related, were known; and in the case
concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) (Application for Permission to
Intervene, Judgment, I.C.J. Reports 1981, p. 3) the Court was merely laying down principles
applicable to the delimitation of the continental shelf in a given context without actually drawing
any particular line. Nigeria acknowledges that by virtue of Article 59 of the Statute, third States are
not formally bound by decisions of the Court; it maintains nevertheless that Article 59 of the Statute
gives insufficient protection, since in specific situations, in spite of that Article, decisions of the
Court may have clear and direct legal and practical effects on third States, as well as on the
development of international law.

114. Cameroon holds that the maritime delimitation which it is requesting the Courtin partto
confirm and in part to determine, concerns only the Parties to the present dispute. In Cameroons
view, the interests of all other States are preserved by Article 59 of the Statute and by the principle
according to which any delimitation as between two States is res inter alios acta. Referring to the
jurisprudence of the Court, Cameroon claims that the Court has not hesitated to proceed to
maritime delimitations in cases where the rights of third States were more clearly in issue than they
are in the present case. Cameroon also finds that practice of State treaties confirms thata
delimitation is in no way made impossible by the existence of the interests of neighbouring States.

115. The Court notes, as do the Parties, that the problem of rights and interests of third States
arises only for the prolongation, as requested by Cameroon, of the maritime boundary seawards
beyond point G. As to the stretch of the maritime boundary from point G inwards to the point of
landfall on the Bakassi Peninsula, certainly a dispute has arisen because of the rival claims of the
Parties to Bakassi and the fact that the Maroua Declaration is considered binding by Cameroon but
not by Nigeria.

That dispute however does not concern the rights and interests of third States. Thatis so because
the geographical location of point G is clearly closer to the Nigerian/Cameroonian mainland than is
the location of the tripoint Cameroon-Nigeria—Equatorial Guinea to the mainland.

116. What the Court has to examine under the eighth preliminary objection is therefore whether
prolongation of the maritime boundary beyond point G would involve rights and interests of third
States and whether that would prevent it from proceeding to such prolongation. The Court notes
that the geographical location of the territories of the other States bordering the Gulf of Guinea, and
in particular Equatorial Guinea and Sao Tome and Principe, demonstrates that it is evident that the
prolongation of the maritime boundary between the Parties seawards beyond point G will eventually
run into maritime zones where the rights and interests of Cameroon and Nigeria will overlap those
of third States. It thus appears that rights and interests of third States will become involved if the
Court accedes to Cameroon's request. The Court recalls that it has affirmed, “that one of the
fundamental principles of its Statute is that it cannot decide a dispute between States without the
consent of those States to its jurisdiction” (East Timor (Portugal v. Australia), Judgment, I.C.J.
Reports 1995, p. 101, para. 26). However, it stated in the same case that, “itis not necessarily
prevented from adjudicating when the judgment itis asked to give might affect the legal interests of
a State which is not a party to the case” (ibid., p. 104, para. 34).
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Similarly, in the case concerning Certain Phosphate Lands in Nauru (Nauru v. Australia), it
adopted the same approach:

“a finding by the Court regarding the existence or the content of the responsibility
attributed to Australia by Nauru might well have implications for the legal situation of the
two other States concerned, but no finding in respect of that legal situation will be needed
as a basis for the Court's decision on Nauru's claims against Australia. Accordingly, the
Court cannot decline to exercise its jurisdiction.” (I.C.J. Reports 1992, pp. 261-262, para.
55.)

The Court cannot therefore, in the present case, give a decision on the eighth preliminary objection
as a preliminary matter. In order to determine where a prolonged maritime boundary beyond point
G would run, where and to what extent it would meet possible claims of other States, and how its
judgment would affect the rights and interests of these States, the Court would of necessity have to
deal with the merits of Cameroon's request. At the same time, the Court cannot rule out the
possibility that the impact of the judgment required by Cameroon on the rights and interests of the
third States could be such that the Court would be prevented from rendering it in the absence of
these States, and that consequently Nigeria's eighth preliminary objection would have to be upheld
atleast in part. Whether such third States would choose to exercise their rights to intervene in
these proceedings pursuant to the Statute remains to be seen.

117. The Court concludes that therefore the eighth preliminary objection of Nigeria does not
possess, in the circumstances of the case, an exclusively preliminary character.

* %k %
118. For these reasons,
The Court,
(1)
(a) By fourteen votes to three,
Rejects the first preliminary objection;

IN FAVOUR: President Schwebel; Judges Oda, Bedjaoui, Guillaume, Ranjeva, Herczegh,
Shi, Fleischhauer, Vereshchetin, Higgins, Parra—Aranguren, Kooijmans, Rezek; Judge
ad hoc Mbaye;

AGAINST: Vice-President Weeramantry; Judge Koroma; Judge ad hoc Ajibola;
(b) By sixteen votes to one,
Rejects the second preliminary objection;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges Oda, Bedjaoui,
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin, Higgins, Parra-
Aranguren, Kooijmans, Rezek; Judges ad hoc Mbaye, Ajibola;

AGAINST: Judge Koroma;
(c) By fifteen votes to two,
Rejects the third preliminary objection;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges Oda, Bedjaoui,
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin, Higgins, Parra-
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Aranguren, Kooijmans, Rezek; Judge ad hoc Mbaye,;
AGAINST: Judge Koroma; Judge ad hoc Ajibola;

(d) By thirteen votes to four,

Rejects the fourth preliminary objection;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges Bedjaoui,
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin, Higgins, Kooijmans,
Rezek; Judge ad hoc Mbaye;

AGAINST: Judges Oda, Koroma, Parra—Aranguren; Judge ad hoc Ajibola;
(e) By thirteen votes to four,
Rejects the fifth preliminary objection;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges Bedjaoui,
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Higgins, Parra—Aranguren,
Kooijmans, Rezek; Judge ad hoc Mbaye;

AGAINST: Judges Oda, Koroma, Vereshchetin; Judge ad hoc Ajibola;
(f) By fifteen votes to two,
Rejects the sixth preliminary objection;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges Oda, Bedjaoui,
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin, Higgins, Parra-
Aranguren, Kooijmans, Rezek; Judge ad hoc Mbaye;

AGAINST: Judge Koroma; Judge ad hoc Ajibola;
(g) By twelve votes to five,
Rejects the seventh preliminary objection;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges Bedjaoui,
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin, Parra-Aranguren,
Rezek; Judge ad hoc Mbaye;

AGAINST: Judges Oda, Koroma, Higgins, Kooijmans; Judge ad hoc Ajibola;
(2) By twelve votes to five,

Declares that the eighth preliminary objection does not have, in the circumstances of the
case, an exclusively preliminary character;

IN FAVOUR: President Schwebel; Vice-President Weeramantry; Judges Bedjaoui, Guillaume,
Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin, Parra—Aranguren, Rezek; Judge ad hoc
Mbaye;

AGAINST: Judges Oda, Koroma, Higgins, Kooijmans; Judge ad hoc Ajibola;
(3) By fourteen votes to three,

Finds that, on the basis of Article 36, paragraph 2, of the Statute , it has jurisdiction to
adjudicate upon the dispute;
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IN FAVOUR: President Schwebel; Judges Oda, Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi,
Fleischhauer, Vereshchetin, Higgins, Parra—Aranguren, Kooijmans, Rezek; Judge ad hoc
Mbaye;

AGAINST: Vice-President Weeramantry; Judge Koroma; Judge ad hoc Ajibola;
(4) By fourteen votes to three,

Finds that the Application filed by the Republic of Cameroon on 29 March 1994, as amended
by the Additional Application of 6 June 1994, is admissible.

IN FAVOUR: President Schwebel; Judges Oda, Bedjaoui, Guillaume, Ranjeva, Herczegh, Shi,
Fleischhauer, Vereshchetin, Higgins, Parra—Aranguren, Kooijmans, Rezek; Judge ad hoc
Mbaye;

AGAINST: Vice-President Weeramantry; Judge Koroma; Judge ad hoc Ajibola.

Done in French and in English, the French text being authoritative, at the Peace Palace, The Hague,
this eleventh day of June, one thousand nine hundred and ninety-eight, in three copies, one of
which will be placed in the archives of the Court and the others transmitted to the Government of
the Republic of Cameroon and the Government of the Federal Republic of Nigeria, respectively.

(Signed) Stephen M. Schwebel,
President.

(Signed) Eduardo Valencia-Ospina,
Registrar.

Judges Oda, Vereshchetin, Higgins, Parra—Aranguren and Kooijmans append separate opinions to
the Judgment of the Court.

Vice-President Weeramantry, Judge Koroma and Judge ad hoc Ajibola append dissenting opinions
to the Judgment of the Court.

(Initialled) S.M.S.

(Initialled) E.V.O.

Separate Opinion of Judge Oda
Judge Oda

I. Introductory Remarks
Il. Cameroon's Application as a Whole

1. The structure of Cameroon's 1994 Application

2. The submissions contained in Cameroon's 1995 Memorial
lll. Request for Delimitation of a Boundary Line

1. The drawing of a maritime boundary

2. Lake and land boundary

3. Partlll — Conclusion
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IV. The Legal Disputes Which May Be Submitted to the Court

V. Conclusions

I. Introductory Remarks

1. | voted in favour of subparagraph 3, as well as of subparagraph 1 (a), of the operative part of
the Judgment, as | agree that the Court, on the basis of Article 36 (2) of the Court's Statute, has
jurisdiction to adjudicate upon certain of the issues unilaterally presented by Cameroon. | share the
view expressed in the Judgment concerning the interpretation and application of the Optional
Clause of the Statute.

| have given this opinion the title of “separate” opinion, rather than “dissenting” opinion, mainly
because, in spite of my negative votes on some points relating to admissibility, | support, in general,
the Court's jurisdiction to entertain certain of the claims in Cameroon's Applications.

2. lalso voted in favour of subparagraph 4, as | believe that some, but not all, of the issues in the
Application are admissible. But | cast my vote on some of the subsections of subparagraph 1 and
on subparagraph 2 reluctantly, as the Judges are not permitted, for any reason whatsoever, to
abstain from voting on the operative part of the Judgment. Otherwise | would have abstained from
voting on certain of Nigeria's objections relating to the admissibility of Cameroon's Application on
the ground that Cameroon's claims were presented in a somewhat irregular way, as | shall explain
later, while Nigeria's objections do not necessarily correspond to those claims and do not appear to
have been formulated in a proper manner.

Thus, in seeking, both in the Judgment as a whole and in its operative part, to deal with Nigeria's
objections in isolation, the Court has adopted an approach which, in my view, is not wholly
adequate.

3. Cameroon's Application lacks precision and some parts of it do not, in my view, constitute a
claim which may properly be presented to the Court by a unilateral application of one of the parties
to a dispute. Among the contentions that Cameroon has made, only some very limited issues can
be deemed as falling within the purview of the Court's jurisdiction. Just as Cameroon's Application
lacks precision and is inadequate, so Nigeria's objections are also quite irregular.

The question of whether or not Cameroon's Application is admissible falls irrefutably within the
competence of the Court. Although the Court s still at the jurisdictional phase due to Nigeria's
presentation of preliminary objections, it does not necessarily have to restrict itself to a discussion
of Nigeria's objections, but must also examine more carefully, on its own initiative, the substance of
Cameroon's Application.

In addition, Nigeria, in raising a number of preliminary objections, seems to have confused the
question of admissibility of the claims with the matters to be argued at the merits stage. Thus the
Court is faced with an extremely difficult situation at this jurisdictional stage of the case.

4. The Court should have attempted proprio motu to scrutinize whether or not any of Cameroon's
claims made in its Application are admissible — with or without reference to Nigeria's objections.

II. Cameroon's Application as a Whole

5. Cameroon's position has lacked clarity from the outset. Its Application appears to me to be so
irregular that, from the standpoint of the Court, it should only have been received after a number of
modifications. | shall begin with an examination of the irreqular aspects of Cameroon's Application
itself, which causes us so much difficulty in dealing with the present case.
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1. The Structure of Cameroon's 1994 Application

6. On examination of the various Court documents, | note that on 29 March 1994 Cameroon filed
with the Registry an “Application instituting proceedings” and on 6 June 1994 an “Application
additional to the Application instituting proceedings”. Having heard Cameroon's wishes, and having
also ascertained that Nigeria “had no objection to the Additional Application being treated, in
accordance with the wishes expressed by Cameroon, as an amendment to the initial Application”
(emphasis added), the Court decided, on 16 June 1994, to deal with these two originally distinct
Applications as a single case (see Judgment, para. 5).

7. The Court's document entitled “Application instituting proceedings filed in the Registry of the
Courton 29 March 1994 — Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon v. Nigeria)” (bearing the legend “1994 General List No. 94") contains:

(I) the letter of the Cameroonian Ambassador to the Netherlands, addressed to the Registrar,
dated 28 March 1994 (p. 3);

() the “Application instituting proceedings” (undated but filed in the Registry on 29 March
1994) (hereinafter referred to as “Application-1") (p. 5); and

(Il the “Application additional to the Application instituting proceedings brought by the
Republic of Cameroon filed in the Registry of the Court on 29 March 1994” (on which no date
is indicated but which was actually filed in the Registry on 6 June 1994) (hereinafter referred
to as “Application-11") (p. 77).

The confused structure of these documents produced by the Court conveys an impression of the
irregularity of the case.

8. The two Applications, Application-I and Application-Il, each consist of five sections (the titles of
which are identical in both Applications), namely, Section | (“Subject of the Dispute”), Section Il
(“The Facts”), Section lll (“The Jurisdiction of the Court”), Section IV (“The Legal Grounds upon
Which Cameroon Bases Its Case”) and Section V (“Decision Requested”). In each Application, the
content of Section lll is approximately the same. In each case the Section indicates, explicitly or
implicitly if notin identical terms, that both Parties have accepted the Court's compulsory
jurisdiction in conformity with Article 36 (2) of the Statute, without any reservation. By contrast, the
other four Sections in both Application-I and Application-Il tend to complement one another.

9. Application-I. In Section | (“Subject of the Dispute”), paragraphs 1 and 2 deal with the disputes
relating essentially to the question of sovereignty over the Bakassi Peninsula, whereas paragraph
3, without referring to any particular dispute, mentions simply the issue of the maritime boundary in
the Gulf of Guinea beyond the terminal point (namely point G) of the boundary line alleged by
Cameroon in the mouth of the Cross River.

Section Il (“The Facts”) traces the history over the past century of some parts of the boundary in
the so-called “hinterland” including the Bakassi Peninsula. Mention is made solely of the land area,
particularly the Bakassi Peninsula. If any frontier incidents or aggressions are mentioned here, they
are limited mainly to the Bakassi Peninsula. The subject of maritime delimitation is not mentioned at
all in this section.

In Section IV (“The Legal Grounds upon Which Cameroon Bases Its Case”) a great deal is said
concerning Nigeria's impairment of Cameroon's sovereignty and territorial integrity, mainly in the
Bakassi Peninsula, and Nigeria's violation of the prohibition of the use of force. There is no mention
of the maritime boundary in this section either.

In Section V (“Decision Requested”) all the seven items (a),(b),(c),(d),(e),(€) and (€”), which are
quoted in full in paragraph 16 of the Judgment, and on which Cameroon asks the Court to adjudge
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and declare, appear to relate to questions and incidents concerning the Bakassi Peninsula. Only in
item (f) does Cameroon, “[i]n order to prevent any dispute arising between the two States”, request
the Court “to proceed to prolong the course of its maritime boundary with [Nigeria] up to the limit of
the maritime zones which international law places under the respective jurisdictions”, in other
words, the course of the boundary of the continental shelf and the exclusive economic zone within
the Gulf of Guinea.

Most of the issues mentioned throughout Application-I, except for the maritime delimitation in the
Gulf of Guinea, are related mainly to the border incidents in the Bakassi Peninsula. Those issues
seem to constitute the real “legal dispute” between the two States for which interim measures were
indicated by the Courtin 1996 (Land and Maritime Boundary between Cameroon and Nigeria,
Provisional Measures, Order of 15 March 1996, I.C.J. Reports 1996, p. 11).

It may be observed that Sections |, II, IV and V, entitled “Subject of the Dispute”, “The Facts”, “The
Legal Grounds” and “Decision Requested”, respectively, are thus presented in a random fashion.

10. Application-II. Section | (“Subject of the Dispute”) deals with the question relating to Lake
Chad, butin that same section Cameroon refers to the course of the boundary from Lake Chad to
the sea. Itis said that Nigeria's challenge to Cameroon's sovereignty took the form of “a massive
introduction of Nigerian nationals into the disputed area, followed by an introduction of Nigerian
security forces”.

In Section Il (“The Facts”) most of the discussion is devoted to the subject of Lake Chad, but
reference is also made in paragraph 6 to the “illegal and massive presence” of Nigerian nationals
in various parts along the boundary from Lake Chad to the sea. In paragraph 7 the prolonged
presence of the Nigerian security forces is mentioned only in Cameroon's part of Lake Chad.

In Section IV (“The Legal Grounds upon Which Cameroon Bases Its Case”) Nigeria's alleged
occupation of the territory of Cameroon is mentioned extensively, but this concerns only the part of
Cameroon in Lake Chad.

Under Section V (“Decision Requested”), the six items (a),(b),(c),(d),(e) and (€") (which are quoted
in full in paragraph 17 of the Judgment) seem to relate only to Lake Chad, butin item () Cameroon
requests that the Court specify the frontier “from Lake Chad to the sea” in view of the repeated
incursions of Nigeria into Cameroon's territory.

In Application-II, as with Application-I, the four Sections |, Il, IV and V, entitled “Subject of the
Dispute”, “The Facts”, “The Legal Grounds”, and “Decision Requested”, respectively, are
presented in a random fashion.

11. It should also be noted that, because of the random fashion of presentation and the irregular
nature of each corresponding section of Application-l and Application-Il (except for Section Il
(“The Jurisdiction of the Court”), the sections are not sufficiently interrelated. This makes the
present case extremely complicated, and a proper understanding of the issues involved very
difficult.

2. The Submissions Contained in Cameroon's 1995 Memorial

12. On 16 March 1995 Cameroon filed its Memorial within the time-limit prescribed in the Court's
Order dated 16 June 1994 (Land and Maritime Boundary between Cameroon and Nigeria, I.C.).
Reports 1994, p. 104). In fact, the text of “the decision that the Court is asked to hand down” read
out by the Registrar of the Court, at the President's request, at the beginning of the oral pleadings
on 2 March 1998 was taken only from Section V (“Decision Requested”) as it appears in both
Application-1 and Application-Il. The “submissions” made by Cameroon in its Memorial were not
even mentioned on that day in the Registrar's statement.
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The main part of the “submissions” contained in Cameroon's Memorial is quoted in part below (the
full text is quoted in the Judgment, paragraph 18). Cameroon requests the Court

“to adjudge and declare:

(@) Thatthe lake and land boundary between Cameroon and Nigeria takes the
following course: [Cameroon indicates a line from Lake Chad to the sea reflecting the
alleged existing boundary provided for by treaties or international documents].

(b) That notably, therefore, sovereignty over the Peninsula of Bakassi and over the
disputed parcel occupied by Nigeria in the area of Lake Chad, in particular over
Darak and its region, is Cameroonian.

(c) Thatthe boundary of the maritime zones appertaining respectively to
[Cameroon] and to [Nigeria] follows the following course: [Cameroon indicates (1) a
line covering the offshore area provided for in the 1975 Maroua Declaration (first
subparagraph of submission (c)) and (2) a line beyond the offshore area, as
indicated above, for the delimitation of the exclusive economic zone and the
continental shelf (second subparagraph of submission (c))].

(d) Thatby contesting the courses of the boundary defined above under (a) and (¢),
[Nigeria] has violated and is violating the fundamental principle of respect for
frontiers inherited from colonization (uti possidetis juris) and its legal commitments
concerning the demarcation of frontiers in Lake Chad and land and maritime
delimitation.

(e) Thatby using force against [Cameroon] and, in particular, by militarily occupying
parcels of Cameroonian territory in the area of Lake Chad and the Cameroonian
Peninsula of Bakassi, and by making repeated incursions, both civilian and military,
all along the boundary between the two countries, [Nigerial has violated and is
violating its obligations under international treaty law and customary law.

(f) That[Nigeria] has the express duty of putting an end to its civilian and military
presence in Cameroonian territory and, in particular, of effecting an immediate and
unconditional withdrawal of its troops from the occupied area of Lake Chad and from
the Cameroonian Peninsula of Bakassi and of refraining from such acts in the future;

(g) Thatthe internationally wrongful acts referred to above and described in detail in
the body of this Memorial involve the responsibility of [Nigeria].

(h) That, consequently, and on account of the material and non-material damage
inflicted upon [Cameroon], reparation in a form to be determined by the Court is due
from [Nigeria] to [Cameroon].” (Memorial of Cameroon, Vol. |, pp. 669-671.)

13. As in the Section entitled “Decision Requested” in Application-1 and Application-Il, these eight
submissions ((a)-(h)) in the 1995 Memorial are complex and presented in a complicated manner. |
am somewhat surprised to find that these “submissions” do not correspond particularly well to the
“Decision Requested” (Section V) in Application-1 and Application-II; nor does what Cameroon asks
the Court to adjudge and declare, in its 1995 Memorial, even constitute an amendment to the
“Decision Requested” in the 1994 Applications. Itis thus difficult, given this confused presentation,
to ascertain Cameroon's real intentions in bringing the present case before the Court.

Accordingly, | consider that Cameroon has failed to formulate adequately the issues set out under
the title “Subject of the Dispute” (Section I) and “Decision Requested” (Section V) in Application-I
and Application-II, respectively, which issues could have been, and indeed should have been,
amplified in the “submissions” made in the Memorial. In my view Cameroon's claims require

From: Oxford Public International Law (htip://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Dechert LLP Paris; date: 02 October 2015



clarification, and in effect the Court is having to make good the apparentirregularities in the
Applications and in the “submissions” so that they may be presented in a proper form.

14. Careful examination of the submissions discloses the following inconsistencies on points of
details. Firstly, | note that

— submission (a) concerning the lake and land boundary corresponds to item (f) of Section
V (“Decision Requested”) of Application-II;

— submission (c¢), second subparagraph, concerning the boundary of the maritime zone
(exclusive economic zone and continental shelf) corresponds to a part of item (f) of Section
V (“Decision Requested”) of Application-I,

and that by these submissions Cameroon simply asks the Court to specify a boundary line either
on land or at sea. Submission (c), first subparagraph, concerning the boundary in the offshore area
is not mentioned at all in the 1994 Application and Cameroon further contends in this connection in
submission (d) that Nigeria, by contesting the course put forward by Cameroon in submissions (a)
and (c), has violated and is violating the interests of Cameroon.

15. Secondly, | note that the submissions also include the actual boundary disputes, which
constitute “legal disputes”. Thus:

— submission (b), concerning the sovereignty over the Bakassi Peninsula and over the
parcel in the area of Lake Chad, in particular over Darak and its region, corresponds to the
seven items (a) to (e”) inclusive in Section V (“Decision Requested”) of Application-I and to
the six items (a) to (€’) inclusive in Section V (“Decision Requested”) of Application-II,
respectively;

— submission (e), referring to repeated incursions all along the boundary between the two
countries, corresponds to the allegation set out in item (f) in Section V (“Decision
Requested”) of Application-Il, namely that Nigeria, by using force against Cameroon and, in
particular, by militarily occupying parcels of Cameroonian territory in the area of Lake Chad
and the Cameroonian Peninsula of Bakassi, and by making repeated incursions all along the
boundary between the two countries “has violated and is violating its obligations under
international treaty law and customary law”;

— submissions (e),(f),(g) and (h), concerning the alleged violation by Nigeria of its
obligations under international law, the removal by Nigeria of “its military presence”, the
alleged “responsibility” to be borne by Nigeria, and the payment of “reparation”, which are
essentially related to the “legal disputes” as mentioned above, are in fact referred to in items
(b) to (e€”) of Section V (“Decision Requested”) of Application-l and also in items (b) to (€’) of
Section V of Application-IL.

Ill. Request for Delimitation of a Boundary Line

16. As stated above, in a part of its Application Cameroon requests the Court to specify the
boundary line with Nigeria both at sea and on land, and to prolong the maritime boundary.

1. The Drawing of a Maritime Boundary

17. My first main pointis the issue of maritime matters. In this respect, Cameroon's Application
and “submissions” are not entirely consistent. In its 1994 Application-I, Cameroon “[i]n order to
prevent any dispute between the two States concerning their maritime boundary” requests the
Court

“to proceed to prolong the course of its maritime boundary with [Nigeria] up to the limit
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of the maritime zones which international law places under their respective jurisdictions”
(Section V, item (f); emphasis added).

This is clearly a request solely for delimitation of the exclusive economic zone and the continental
shelf between Cameroon and Nigeria in the Gulf of Guinea.

In contrast, in submission (c) of its 1995 Memorial, Cameroon not only refers to the question of the
delimitation of the exclusive economic zone and the continental shelf beyond those narrow coastal
areas in the Gulf of Guinea (second subparagraph of submission (c)) but also asks the Court to
declare the course of the boundary in the areas at the mouth of the Cross River close to the coast
(first subparagraph of submission (c¢)).

18. Maritime delimitation in the mouth of the Cross River. The delimitation in the offshore area at
the mouth of the Cross River depends entirely on which country, either Cameroon or Nigeria, has
sovereignty over the Bakassi Peninsula. The delimitation line down to point G, as indicated by
Cameroon pursuant to the Maroua Declaration of 1975, is based on the firm assumption that the
Bakassi Peninsula is in Cameroonian territory.

It may well be that Cameroon's maritime boundary in the mouth of the Cross River could only be
challenged by Nigeria in connection with its alleged claim to sovereignty over the Bakassi
Peninsula. Otherwise the maritime boundary in the mouth of the Cross River could not be a “legal
dispute”. Unless the territoriality of that region is settled, the question of the maritime delimitation in
this coastal sea area would obviously be meaningless. | repeat that submission (c), first
subparagraph, is not per se a subject that may be presented to this Court.

Incidentally, though, | should like to reiterate that this issue concerning the frontier in the coastal
sea areas in the mouth of the Cross River was not referred to or mentioned at all in the 1994
Application-I.

19. Maritime delimitation in the Gulf of Guinea. The delimitation of the exclusive economic zone
and the continental shelf between neighbouring States beyond the limit of their territorial seas also
cannot be an issue in the present case unless, as in the case of the offshore areas in the mouth of
the Cross River, as mentioned above, the land boundary between Cameroon and Nigeria at the
coast is settled by those neighbouring States. More concretely, the issue of maritime delimitation in
the whole vast area of the Gulf of Guinea cannot arise independently of the territoriality of the
Bakassi Peninsula. In fact the Parties have not even negotiated on such a delimitation, and no
“legal dispute” has ever arisen between the two States on the delimitation of the exclusive
economic zone and the continental shelf.

20. More generally, the delimitation of the exclusive economic zone and the continental shelf
shall, according to the 1982 United Nations Convention on the Law of the Sea, be “effected by
agreement on the basis of international law ... in order to achieve an equitable solution” (Arts. 74
and 83).

In the event that a delimitation of the maritime boundary line for the exclusive economic zone or
the continental shelf is required between neighbouring States, the firm wishes of the parties to
delimit their respective areas must in general exist, and negotiation must be continued for this
purpose. The relevant parties, after negotiation, may determine the line by agreement and, if they
fail to agree, they may then seek a third—-party judgment. However, the mere fact that the parties
have not been able to reach agreement on the delimitation in their negotiations does not constitute
a “legal dispute”.

21. There has been no negotiation between Cameroon and Nigeria with a view to deciding on the
delimitation of the exclusive economic zone and the continental shelf, nor has a “legal dispute”
arisen between Cameroon and Nigeria which might fall within the purview of Article 36 (2) of the
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Court's Statute.

If the Court considers that Cameroon's Application concerning the delimitation of the exclusive
economic zone and the continental shelf can be entertained on the grounds that there is a “legal
dispute” under the circumstances appertaining to this case, then there will be hundreds of similar
disputes that could be brought to the Court from all parts of the world.

22. Over the past 20 years, | have made known my belief that maritime delimitation may be dealt
with more properly by recourse to arbitration than to judicial settliement. However, | concede that
the Court cannot, in principle, refuse to receive a request for demarcation of a maritime boundary if
that request is made jointly by the parties. It should be noted that delimitation cases have in the
past been brought to the Court by special agreement under Article 36 (1) of the Court's Statute —
namely, the cases concerning the North Sea Continental Shelf (Federal Republic of
Germany/Denmark; Federal Republic of Germany/Netherlands); the case concerning the
Continental Shelf (Tunisia/Libyan Arab Jamahiriya); the case concerning the Continental Shelf
(Libyan Arab Jamahiriya/Malta); the chamber case concerning Delimitation of the Maritime
Boundary in the Gulf of Maine Area (Canada/United States of America); the chamber case
concerning the Frontier Dispute (Burkina Faso/Republic of Mali); and the chamber case
concerning Land, Island and Maritime Frontier Dispute (El Salvador/Honduras).

23. In conclusion, Cameroon's request that the Court specify the boundary or prolong the maritime
boundary stated in item (f) of Section V (“Decision Requested”) of Application-I and in submission
(c), both first and second subparagraphs, is not a matter that can be unilaterally presented to the
Court. The Court should have refused Cameroon's request, as mentioned above, as itis not
competent to entertain such a unilateral application.

2. Lake and Land Boundary

24. The second main point that | would like to take up in connection with the drawing of a
boundary line is the issue of the lake and land boundary between Cameroon and Nigeria. ltem (1)
of Section V (“Decision Requested”) in Application-Il states:

“[t]hatin view of the repeated incursions of Nigerian groups and armed forces into
Cameroonian territory, all along the frontier between the two countries, the consequent
grave and repeated incidents, and the vacillating and contradictory attitude of [Nigeria] in
regard to the legal instruments defining the frontier between the two countries and the
exact course of that frontier, [Cameroon] respectfully asks the Court to specify
definitively the frontier between Cameroon and [Nigeria] from Lake Chad to the sea”
(emphasis added).

In submission (a) Cameroon requests the Court “to adjudge and declare ... that the lake and land
boundary between Cameroon and Nigeria takes the ... course [as indicated by Cameroon in
concrete terms]”.

25. The factis that there have occurred certain incidents of trespass by Nigerian armed forces or
authorities into the border areas which Cameroon claims to be its own territory, as demarcated by
the existing demarcation line interpreted from the diplomatic documents or historical facts. Such
disputes have been reported in a certain parcel in the area of Lake Chad and in the Bakassi
Peninsula, as well as in certain other border areas.

Cameroon deems all the incidents reported in these areas to be simply trespass in its territory by
Nigeria. By contrast, Nigeria may certainly refuse to accept that these incidents were trespass and
may consider that the areas or locations where the incidents occurred were its own territory. These
are examples of typical boundary disputes that constitute “legal disputes” and, when a “legal
dispute” concerning boundary incidents is filed with the Court Registry, the Court would certainly
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need to ascertain whether the boundary claimed by the Applicant has been violated and whether
historically or legally itis the legitimate boundary.

However, Cameroon's request that the Court definitively specify the frontier in the lake and on land
is quite a different matter. Cameroon's contentions should not have concerned the demarcation of
the boundary line.

The simple fact that one State wishes to specify the frontier between it and a neighbouring State
does not constitute a “legal dispute” between those States. Cameroon's unilateral request for a
boundary line to be indicated between its territory and Nigeria's from Lake Chad to the sea cannot
be regarded as constituting a “legal dispute”, in terms of Article 36 (2) of the Statute, which may be
presented unilaterally to the International Court of Justice for its adjudication.

26. | do notdeny that the International Court of Justice is competent to undertake the indication of
a boundary line if States refer such a matter to it under Article 36 (1) of the Statute. If Cameroon
had wished, with the concurrence of Nigeria, to revise its boundary which it claimed as legitimate
on the basis of legal or historical title, it could have done so by means of negotiations with the
latter. If such negotiations failed, the parties would then certainly be free to seek a decision of the
International Court of Justice by agreement. However, this case does not come under that
category.

3. Part lll — Conclusion

27. In concluding my argument in sections 1 and 2 of part lll above, | am bound to point out, first of
all, that the Court's decisions requested in item (f) of Section V of Cameroon's Application-1 and
Application-Il, respectively, and in submissions (c¢) and (a) in the Cameroonian Memorial, namely, to
specify the course of a boundary line or the frontier — either at sea or on land — between
Cameroon and Nigeria, cannot be a subject to be presented unilaterally to this Court. This is far
different from a “legal dispute” which can be the object of a unilateral application in a case
between States which have both accepted the compulsory jurisdiction of the Court under Article 36
(2) of the Statute.

Itis not a function of any judicial organ to accede to a unilateral request for the demarcation of a
boundary line, which cannot be deemed to constitute a “legal dispute”, as the issues which may be
brought unilaterally under Article 36 (2) of the Statute are limited to “legal disputes”.

28. In this respect, item (f) of Section V (“Decision Requested”) in both Application-I and
Application-Il, as well as submissions (¢) and (a) in the Memorial, should be set aside. In other
words, Cameroon's request that the Court indicate a boundary line, either at sea or on land, cannot
be considered as falling within the purview of the Court's jurisdiction.

As | consider that Nigeria's fourth, fifth, seventh and eighth objections relate to this point in that
respect, | voted in support of those objections.

IV. The Legal Disputes Which May Be Submitted to the Court

29. The only part of Cameroon's Application which can be regarded as being the presentation of a
“legal dispute” under Article 36 (2) of the Statute — which the Court has jurisdiction to entertain —
is related to actual incidents which took place as territorial and boundary disputes in the border
lands between the two States.

I would suggest that in the present case Cameroon's Applications should have been related to the
following “legal disputes”:

(1) as regards the Bakassi Peninsula, which territory Cameroon claims to be its own, a great

number of intrusions by Nigerian authorities has been reported as indicated in items (a) to

From: Oxford Public International Law (htip://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Dechert LLP Paris; date: 02 October 2015



(e”) of Section V (“Decision Requested”) of Application-I;

(2) as regards Lake Chad, which is divided among the four countries that border on its
shores, Cameroon described some incursions by Nigerian authorities into its parcel in that
area, as indicated in items (a) to (€’) of Section V (“Decision Requested”) of Application-II;
and,

(3) as regards the certain border areas from Lake Chad to the sea, Cameroon describes
incursions as referred to in item (f) of Section V (“Decision Requested”) of Application-II.

30. These three main issues, as indicated above and as demonstrated in Application-1 and
Application-Il, are again presented in the “submissions” of the Memorial in the following manner:

“[Cameroon] ... request{s] that the Court ... adjudge and declare:

(b) Thatnotably ... sovereignty over the Peninsula of Bakassi and over the disputed
parcel occupied by Nigeria in the area of Lake Chad, in particular over Darak and its
region, is Cameroonian.

(e) Thatby using force against [Cameroon] and, in particular, by militarily occupying
parcels of Cameroonian territory in the area of Lake Chad and the Cameroonian
Peninsula of Bakassi, and by making repeated incursions, both civilian and military,
all along the boundary between the two countries, [Nigeria] has violated and is
violating its obligations under international treaty law and customary law.”

In connection with these incidents of trespass, Cameroon contended that Nigeria should bear
responsibility and should pay reparation for the repeated incursions into those areas.

31. I conclude that the Court has jurisdiction to entertain Cameroon's Applications relating to the
“legal disputes” arising out of the alleged intrusion by Nigeria into the territory in which Cameroon
is allegedly entitled to sovereignty and territoriality; in other words, by the alleged violation by
Nigeria of Cameroon's sovereignty in the Bakassi Peninsula and in a certain parcel in the area of
Lake Chad, as well as in certain other border areas.

The issues of whether or not Nigeria has trespassed on territory claimed by Cameroon, namely in
the Bakassi Peninsula and in the area of Lake Chad and elsewhere, and, in other words, whether or
not the relevant areas where such trespass is alleged to have occurred were Cameroon's territory
at the time of the incidents, and thus whether Nigeria has breached Cameroon's rights, and must
bear responsibility and pay reparation for such breach, should certainly constitute the substance
of the merits at a later stage of the proceedings in the present case. It would be open to Nigeria to
lay claimto such areas on the basis of whatever diplomatic or historical facts might be available to
it, and such a situation would be capable of constituting a “legal dispute”.

V. Conclusions

32. It may not be necessary to draw any conclusions in addition to what | have stated above.
However, if | may repeat myself, Cameroon cannot bring unilaterally to the Court a case concerning
simple demarcation of a boundary line either on land or at sea. In contrast, the alleged incursion by
Nigeria into the alleged territory of Cameroon, for which violation of international law Nigeria may be
responsible and may be liable to pay reparation, is the kind of “legal dispute” that can be
unilaterally brought to the Court by Cameroon. The question of whether or not the boundary line
which Cameroon has claimed is legitimate should be decided by the Court at the merits phase but, |

From: Oxford Public International Law (htip://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Dechert LLP Paris; date: 02 October 2015



repeat, that should not be a question of the simple demarcation of a boundary line between two
States.

33. In connection with Cameroon's Application, Nigeria certainly is free to challenge the jurisdiction
of the Court to entertain that Application and its admissibility. Nigeria in fact did so. | submit,
however, that apart from Nigeria's objection to the Court's jurisdiction (first preliminary objection),
most of the objections raised by that Party concerning the border incidents and the borderline of
the territory (second, third and sixth preliminary objections) are matters that should be dealt with at
the merits phase.

(Signed) Shigeru Oda.

Separate Opinion of Judge Vereshchetin
Judge Vereshchetin

Argument of Cameroon that a dispute exists concerning the whole of the boundary from the
tripoint in Lake Chad to the sea — Objection of Nigeria as to the existence of such a dispute —
Non-exdusively preliminary character of this objection.

1 | voted with the majority of the judges on all the points of the operative part of the Judgment,
except point 1 (e). l amunable to vote “in favour” of that part of the Judgment because of my belief
that the finding on which it is based is not duly supported by the evidence offered by the Applicant
and does not stand the test of objective determination.

2 The onus probandi of the contention that the Republic of Nigeria disputes the entire boundary
between the two States lies primarily with the Applicant, i.e., the Republic of Cameroon. In the
reasoning of the Judgment, relating to the fifth preliminary objection of Nigeria, the Court rejected
practically all the main arguments of Cameroon advanced in support of its contention. In particular,
the Court stated thatit:

“does not find persuasive the argument of Cameroon that the challenge by Nigeria to the
validity of the existing titles to Bakassi, Darak and Tipsan, necessarily calls into question
the validity as such of the instruments on which the course of the entire boundary from the
tripoint in Lake Chad to the sea is based, and therefore proves the existence of a dispute
concerning the whole of the boundary” (paragraph 89 of the Judgment).

The Court also held that:

“Even taken together with the existing boundary disputes, the incidents and incursions
reported by Cameroon do not establish by themselves the existence of a dispute
concerning all of the boundary between Cameroon and Nigeria.” (Paragraph 90 of the
Judgment.)

3 The logical consequence of this assessment of Cameroon's arguments would have been the
upholding of the fifth preliminary objection of Nigeria, or, at the least, a finding that the
corresponding objection did not have an exclusively preliminary character and therefore required
further consideration by the Court at the merits stage.

4 Instead, the Court itself shouldered the burden of proof of the Applicant's claim, and having
briefly analysed one single document — the answer of Nigeria to a question put to the Parties by a
Member of the Court — reached a conclusion which, in contradistinction to its previous reasoning,
recognizes the existence of a dispute between the two States concerning the boundary as a
whole. The geographical parameters of the disputed sectors of the land and lacustrine frontiers
have thereby been extended to 1,600 km.
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5 Admittedly, international contentious proceedings do not presuppose the passive reliance by the
Court on the evidence produced by the litigating States. The objective determination of the
existence or otherwise of a legal dispute and more so the adjudication on the substance of a
dispute may require a more active role of the Court proprio motu, including questioning the parties,
taking of independent evidence, etc. However, | cannot agree with the weight given by the Court to
the answer provided by Nigeria. That answer could not be determinative for so important a finding
of the Court. Nor can I subscribe to the assessment of the answer made by the Court.

6 Fromthe reply given by Nigeria or, more generally, from the positions taken by the Parties in the
course of the written and oral proceedings, it does not necessarily flow that “the claim of one Party
[relating to the entire boundary] is positively opposed by the other”, as is required by the settled
jurisprudence of the Court for establishing the existence of a dispute (South West Africa,
Preliminary Objections, Judgment, I.C.J. Reports 1962, p. 328).

7 For the Court to decide on the existence of a dispute between the two Parties as to the legal
bases of the whole of the existing boundary, it must previously have been established that the
Republic of Nigeria challenges the validity of the legal title to the whole of the boundary relied on by
the Republic of Cameroon, or relies on a different legal title, or places a different interpretation on a
given legal instrument relating to the entire boundary. None of those conclusions may be
“positively” inferred from the documents or statements presented to the Court.

8 Indeed, Nigeria's answer recognizes that the boundary between the two States has been
“fix[ed]” by “the relevantinstruments (all of which pre-date the independence of Nigeria and
Cameroon)”. It also states that “the course of the boundary, which was well established before
independence and related United Nations procedures, has continued to be accepted in practice
since then by Nigeria and Cameroon” (see the reply of Nigeria reproduced in paragraph 91 of the
Judgment). In my view, this position, albeit cautiously and somewhat vaguely expressed, does not
conflict with the position of Cameroon, according to which the existing boundary has been
delimited by the legal instruments entered into by the former colonial powers and by decisions and
acts of the League of Nations and of the United Nations.

9 The repeated statements of Nigeria to the effect that there is no dispute concerning “boundary
delimitation as such” and the reserved and cautious formulations in the above-quoted answer may
signify the disinclination of Nigeria to unfold its legal arguments on the merits. True, they may also
be viewed as evidence of the probable emergence of a broader dispute. However, the real scope
of such a dispute, if any, its parameters and concrete consequences can be clarified only at the
merits stage when the Court has compared the maps produced by both Parties and more fully
heard and assessed the substance of interpretation placed by each Party on respective legal
instruments.

10 This prompts the conclusion that the objection in question does not possess an exclusively
preliminary character within the meaning of Article 79, paragraph 7, of the Rules of Court. At this
stage, the Court cannot easily dismiss the objection of Nigeria, according to which, with the
exception of the concretely defined sectors of the common frontier, “there is no dispute
concerning boundary delimitation as such throughout the whole length of the boundary from the
tripoint in Lake Chad to the sea”. Moreover, in its submissions Nigeria has specified long stretches,
not to say most, of the boundary, remaining outside the disputed areas (see, for example, the final
submissions on behalf of Nigeria in the oral proceedings, paragraph 19 of the Judgment).

11 Thus, from the factual point of view, the competing claims of Cameroon and Nigeria over
territories situated in three sectors of their common boundary, namely in the areas of the Bakassi
Peninsula, Darak and adjacentislands and Tipsan, taken together with sporadic incidents in some
other sectors of the boundary, do not justify the sweeping conclusion that a dispute has already
manifestly arisen concerning the whole length of the boundary between the two States. Therefore,
the finding of the Court on the existence of such a dispute is not well founded on the facts of the

From: Oxford Public International Law (htip://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Dechert LLP Paris; date: 02 October 2015



matter. Itis equally ill founded in point of law, for the Court has not objectively determined that the
legal basis of the whole of the boundary is challenged by one of the Parties.

(Signed) Vladlen S. Vereshchetin.

Separate Opinion of Judge Higgins
Judge Higgins

Discretionary power of the Court concerning sequence in which it settles issues before it —
Sufficiently precise character of a dispute — Whether existence of a dispute under Article 38 of
the Statute — Court's powers proprio motu regarding objections to jurisdiction.

1 As is recalled in the first paragraph of the Court's Judgment, Cameroon on 29 March 1994
instituted proceedings against Nigeria in respect of a dispute “relat{ing] essentially to the question
of sovereignty over the Bakassi Peninsula”. Cameroon recalled in its Application that the
delimitation of its maritime boundary with Nigeria had been partial and the two Parties had been
unable to complete it. It accordingly requested the Court, “in order to avoid further incidents
between the two countries, ... to determine the course of the maritime boundary between the two
States beyond the line fixed in 1975".

2 Nigeria, in its seventh preliminary objection, stated:

“There is no legal dispute concerning delimitation of the maritime boundary between the
two Parties which is at the present time appropriate for resolution by the Court, for the
following reasons:

(1) no determination of a maritime boundary is possible prior to the determination of
title in respect of the Bakassi Peninsula;

(2) atthe juncture where there is a determination of the question of title over the
Bakassi Peninsula, the issues of maritime delimitation will not be admissible in the
absence of sufficient action by the Parties, on a footing of equality, to effecta
delimitation ‘by agreement on the basis of international law’.”
3 In its written pleadings Nigeria advanced certain arguments to support this preliminary objection.
These were further developed and elaborated in oral argument before the Court. As the Court
recounts at paragraphs 104 to 108 of its Judgment, Nigeria contended that as determination of title
to the Bakassi Peninsula must precede a delimitation of the maritime boundary, a claim as to the
latter was inadmissible. Nigeria also stated that there had been no negotiations on any delimitation
beyond the point identified as “G” in Cameroon's proposed maritime frontier line.

4 The Court recalls Cameroon's responses to these points at paragraph 105 and it has rendered its
judgment on them at paragraphs 106 to 110. | am essentially in agreement with what it says in
paragraphs 106 to 109 but not in paragraph 110.

5 There is an aspectrelated to the first limb of Nigeria's objection which seems to me important. |
refer to the question of whether there is, in fact and in law, a dispute relating to the maritime zones
of Cameroon and Nigeria out to the limit of their respective jurisdictions. Nigeria, in its written and
oral pleadings on its seventh preliminary objection, has focused on the alleged absence of relevant
negotiations. It contends that as a matter of general international law and by virtue of Articles 74
and 83 of the United Nations Convention on the Law of the Sea, a State must negotiate its maritime
boundary and not impose it unilaterally and that the Court thus lacks jurisdiction and/or the claimon
maritime delimitation is inadmissible. But it may be that the real relevance of the issue of negotiation
lies rather in providing an indication as to whether a dispute exists at all over this matter. This,
rather than whether negotiation is a “free standing” pre—condition for bringing a claim on a maritime
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boundary, seems to me the real issue.

6 In its Application Cameroon states its purpose in seeking the maritime delimitation as the
avoidance of further incidents. The Court has not been informed of any maritime “incidents”
beyond the territorial seas. Further, paragraph 20 (f) of its original Application, is in the following
terms:

“In order to prevent any dispute arising between the two States concerning their maritime
boundary, the Republic of Cameroon requests the Court to proceed to prolong the course
of its maritime boundary with the Federal Republic of Nigeria up to the limit of the maritime
zones which international law places under their respective jurisdictions.” (Emphasis
added.)

7 Whose fault it was that no agreement had been reached beyond point G, and whether the
record shows that it was because of Nigeria's change of position on the Maroua Declaration or
because both sides accepted that delimitation beyond G should be on a multilateral basis in order
to take account of the interest of other States in the region, is in a sense beside the point. These
matters, which assume a certain importance if the key issue is whether there is a duty to negotiate
before bringing a maritime delimitation claim (and if so, whether this is a preliminary or substantive
matter), become less pertinent if the real preliminary issue is whether a dispute exists between the
parties as to the maritime boundary out to the limit of their respective jurisdictions.

8 An initial question that | have carefully considered is as to whether itis appropriate to be
concerned about this issue at all, given that Nigeria has not chosen to advance the pointin these
terms. Although the Court always may raise points of law proprio motu, itis in principle for a
respondent State to decide what points of jurisdiction and inadmissibility it wishes to advance. If a
State is willing to accept the Court's jurisdiction in regard to a matter, itis generally not for the Court
— its entilement to raise points proprio motu notwithstanding — to raise further jurisdictional
objections. However, | think that an exception to this principle exists where the matter relates to the
requirements of Article 38 of the Statute. Article 38 is not a clause to be accepted or waived by
respondents at will. It prescribes the fundamental conditions for the Court to be able to exercise its
jurisdiction. And it is there that the Court's function is described as “to decide in accordance with
international law such disputes as are submitted to it”.

9 The Court must always therefore itself be satisfied that a dispute exists. The Court has recalled,
when pronouncing upon Nigeria's fifth preliminary objection, the various legal requirements
elaborated in its case-law on the question of the existence of a dispute (see Judgment, paras. 87-
89, above). Itis not necessary to repeat them here. Butin my view these legal requirements should
have been systematically tested in relation to the seventh preliminary objection and not justin
relation to the fifth.

10 The record shows that it was intended by the Parties that their entire maritime frontier should be
delimited. There were some discussions about the totality of such a frontier, even going beyond
what came to be agreed up to point G. At the same time, the specific line that was negotiated and
agreed upon, in 1975, was the line to point G. Nigeria has informed the Court, and Cameroon has
not denied, that “the very first time Nigeria saw [Cameroon's claim] line, or indeed any Cameroon
continental shelf or EEZ claim line, was when it received the Cameroon Memorial” (CR 98/2, p. 40).

11 Nigeria resiled from the Maroua Declaration and the record shows that meetings held at the
Joint Expert level were understandably pre- occupied with the legal status of that Declaration. The
information provided to the Court also shows that there had been an intention that progress beyond
point G should be on a multilateral basis, given the proximity, in particular, of Equatorial Guinea
beyond that point. Possible ways to engage Equatorial Guinea in discussions had been canvassed.

12 It matters not whether the failure to reach agreement beyond point G was due primarily to the
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dispute over the status of the Maroua Declaration; or difficulties in engaging the interest of
Equatorial Guinea in the delimitation; or what Cameroon terms the invasion of the Bakassi Peninsula
by Nigeria in December 1993. Nor is it legally pertinent that the Parties entered into negotiations
with a view to regulating the whole of the boundary, or even that there were some discussions
about the frontier beyond point G. These elements are indeed relevant to the issue as formulated
by the Parties — namely, whether there is an obligation to negotiate before bringing a maritime
boundary claimto the Court, and if so, if thatis a procedural or substantive matter, and if the
former, to whom fault may be attributed and whether there are circumstances in which negotiations
became impossible and thus legally unnecessary.

13 But whether there exists a dispute or not is a different question and is “a matter for objective
determination” (Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First
Phase, Advisory Opinion, I.C.J. Reports 1950, p. 74). Quite different elements from those the Parties
have debated apply. There has to be a “claim of one party [that] is positively opposed by the
other” (South West Africa cases, Preliminary Objections, Judgment, |.C.J. Reports 1962, p. 328). It
is not sufficient for this purpose to say that as the Bakassi Peninsula is disputed, it necessarily
follows that the maritime boundary is in dispute. And, in contrast to the position with regard to the
land boundary, there is (beyond point G) no existing treaty line which constitutes the claim of one
Party and which the other Party — even by implication — appears not to accept. No specific claim
line beyond point G had, before the institution of these proceedings, been advanced by Cameroon
and rejected by Nigeria.

14 The fact that Nigeria and Cameroon have not been able to have detailed negotiations, still less
agreement, beyond point G does not mean that there exists a dispute over H to K. Indeed, Nigeria
has offered no opinion on where the line should run after point G.

15 What the Court will decide on the merits as to title over the Bakassi Peninsula will inevitably
have implications for the drawing of the maritime boundary out to the limits of the jurisdiction of the
two States. This is so whether the decision would favour Cameroon or Nigeria. The Court has no
way to know whether any specific line that might, as a consequence, be proposed by one Party
would be accepted or rejected by the other. The pointis not that a maritime boundary cannot be
drawn before the territorial title to Bakassi is determined and, as Nigeria contends, a request to the
Court to determine the line must be rejected as inadmissible. As the Court correctly says, the
handling of the territorial and maritime elements would be within its own discretion and cannot be
the basis of a preliminary objection (Judgment, para. 106). The point rather is that the claim as
formulated in Cameroon's Application at paragraph 20 () is unattached to a defined dispute and
thus also lacks a certain reality.

16 Nor can it be the case that where there is jurisdiction over a territorial dispute, and the parties
have in consequence (and perhaps also for other reasons) not been able to agree a maritime
boundary, there is ipso facto and without need to show anything more, a dispute over the entirety
of their maritime boundary to the limits permitted under international law. Such a contention — had
it been formulated this way — would both have been inconsistent with the Court's jurisprudence on
the concept of a dispute for purposes of Article 38 of the Statute, and have disturbing policy
implications.

17 Itis because paragraph 110 has not satisfied me on this matter, and notwithstanding my
agreement with the rest of what the Judgment has to say on Nigeria's seventh preliminary objection,
that | have had to vote against paragraph 1 (g) of the dispositif.

18 As | believe the Court presently has no jurisdiction over the question of maritime delimitation
beyond point G, Nigeria's eighth preliminary objection thus becomes without purpose and falls
away, and the Court's response to it too. Itis for that reason, and that reason only, that | have
voted against paragraph 2 of the dispositif. My views on the seventh preliminary objection have
certain consequences for the eighth. But | do not otherwise disagree with what the Court has to say
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at paragraphs 115to 117.

(Signed) Rosalyn Higgins.

Separate Opinion of Judge Parra-Aranguren

Judge Parra-Aranguren

Nigeria's fourth preliminary objection — The determination of the States “affected” by the
decision of the Court belongs to the merits — It cannot be left to the Parties but must be made
by the Court — The decision, at the jurisdictional stage, that the interests of Chad are not
affected, precludes the possibility of its eventual subsequent intervention according to Article 62
of the Statute of the Court — The objection does not have, in the circumstances of the case, an
exclusively preliminary character.

1. | have voted against subparagraph 1 (d) of the operative part of the Judgment rejecting the
fourth preliminary objection raised by Nigeria for the following reasons:

2. Nigeria's fourth preliminary objection requests the Court not to determine in these proceedings
the boundary in Lake Chad to the extent that that boundary constitutes or is determined by the
tripoint Nigeria—Cameroon-Chad in Lake Chad, because its location affects a third State, the
Republic of Chad. Nigeria also stated that the matter raised by its objection is not affected whether
it

“is considered as one going to the Court's jurisdiction (on the analogy of the principle in
the case concerning Monetary Gold Removed from Rome in 1943, Judgment, I.C.J.
Reports 1954, p. 32, as applied by the Court, most recently, in the case concerning East
Timor (Portugal v. Australia), Judgment, I.C.J. Reports 1995, p. 90) or as to the
admissibility of the proceedings (on the analogy of cases such as the case concerning
Northern Cameroons, I.C.J. Reports 1963, p. 32)" (Preliminary Objections of the Federal
Republic of Nigeria, p. 84, para. 4.11).

3. The question of third States “affected” by the decision on the merits was examined by the Court
in its Judgment of 26 November 1984 in the case concerning Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility. On
that occasion it was stated that:

“this is a question concerning matters of substance relating to the merits of the case:
obviously the question of what States may be ‘affected’ by the decision on the merits is not
in itself a jurisdictional problem” (I.C.J. Reports 1984, p. 425, para. 76).

4. | amin agreement with the principle embodied in the above quotation. | therefore support
paragraph 78 of the Judgment, in which itis maintained that Nigeria's claims to Darak and adjacent
islands could bring about a redetermination of the situation of the tripoint Nigeria— Cameroon-Chad
in Lake Chad, and that these claims cannot be considered by the Court at this stage of the
proceedings.

5. Icannotaccept, however, the statement at the end of paragraph 78, in which itis concluded
that the Court, in due course, will be in a position to take its decision regarding the redetermination
of the tripoint Nigeria—Cameroon-Chad “without pronouncing on interests that Chad may have, as
the Court will demonstrate hereafter”. This statement clearly runs counter to the jurisprudence of
the Courtin the Nicaragua case, as quoted above, which | consider correct. Accordingly, in my
opinion itis not possible for the Court, at this stage of the proceedings, to decide whether or not the
redetermination of the tripoint Nigeria— Cameroon-Chad in Lake Chad may be made “without
pronouncing on interests that Chad may have”.

From: Oxford Public International Law (htip://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Dechert LLP Paris; date: 02 October 2015



6. Paragraph 79 of the Judgment repeats that the request made by Cameroon to

“a

specify definitively the frontier between Cameroon and the Federal Republic of Nigeria
from Lake Chad to the sea” (para. 17 (f)) of the Additional Application), may affect the
tripoint, i.e., the point where the frontiers of Cameroon, Chad and Nigeria meet”;

and in order to demonstrate why the legal interests of the Republic of Chad are not affected the
Court states:

“However, the request to specify the frontier between Cameroon and Nigeria from Lake
Chad to the sea does not imply that the tripoint could be moved away from the line
constituting the Cameroon-Chad boundary. Neither Cameroon nor Nigeria contests the
current course of that boundary in the centre of Lake Chad as itis described in the
‘technical document of the demarcation of the ... boundaries’ mentioned in paragraph 65
above ... Any redefinition of the point where the frontier between Cameroon and Nigeria
meets the Chad-Cameroon frontier could in the circumstances only lead to a moving of the
tripoint along the line of the frontier in the Lake between Chad and Cameroon. Thus, the
legal interests of Chad as a third State not party to the case do not constitute the very
subject-matter of the judgment to be rendered on the merits of Cameroon's Application;
and therefore, the absence of Chad does not prevent the Court from proceeding to a
specification of the border between Cameroon and Nigeria in the Lake.”

7. As stated by the Courtin its Judgment of 26 November 1984, rendered in the Nicaragua case,
“[clertainly the determination of the States ‘affected’ could not be left to the parties but must be
made by the Court” (Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), Jurisdiction and Admissibility, I.C.J. Reports 1984, p. 425, para. 75).
Consequently, in my opinion, it is not for Cameroon and Nigeria to decide whether the interests of
the Republic of Chad are affected or not, as suggested in paragraph 79 of the Judgment.

8. | agree with the statement in paragraph 79 that “the legal interests of Chad as a third State not
party to the case do not constitute the very subject-matter of the judgment to be rendered on the
merits of Cameroon's Application”; but | cannot accept that, at this stage of the proceedings, the
Court can decide whether the interests of the Republic of Chad are “affected” by the determination
of the tripoint Nigeria— Cameroon-Chad in Lake Chad, and in the affirmative, to what extent. Such a
determination is a matter for the merits, as decided by the Courtin the Nicaragua case, because “it
is only when the general lines of the judgment to be given become clear that the States ‘affected’
could be identified” (I.C.J. Reports 1984, p. 425, para. 75).

9. Iamin agreement with paragraph 81 of the Judgment, when it states that “Whether the location
of the tripoint in Lake Chad has actually to be changed from its present position will follow from the
judgment on the merits of Cameroon's Application.” Therefore, it is very difficult for me to
understand how the Court, at this stage of the proceedings, may also decide in the same
paragraph that an eventual and unknown change of the tripoint Nigeria—Cameroon-Chad in Lake
Chad “would have no consequence for Chad”.

10. According to Article 62 of the Statute, “[s]hould a State consider that it has an interest of a
legal nature which may be affected by the decision in the case, it may submit a request to the
Court to be permitted to intervene”. Consequently, in stating that the interest of the Republic of
Chad is not affected by the determination of the tripoint Nigeria— Cameroon-Chad in Lake Chad, as
it does in paragraphs 78, 79 and 81 of the Judgment, the Court s, at the same time, precluding any
possible intervention by the Republic of Chad at a later stage of the present case between
Cameroon and Nigeria. In my opinion, this is a quite astonishing decision, in particular because the
Court does not have the slightest idea as to what is the viewpoint of the Republic of Chad on the
matter.
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11. In the above-mentioned Judgment of 26 November 1984, rendered in the Nicaragua case, the
Court examined in particular the reservation made by the United States, when depositing its
Optional Clause declaration, to exclude disputes arising under multilateral treaties unless all parties
to the treaty affected by the decision were also parties to the case; and it stated:

“since the procedural technique formerly available of joinder of preliminary objections to
the merits has been done away with since the 1972 revision of the Rules of Court, the
Court has no choice but to avail itself of Article 79, paragraph 7, of the present Rules of
Court, and declare that the objection based on the multilateral treaty reservation of the
United States Declaration of Acceptance does not possess, in the circumstances of the
case, an exclusively preliminary character, and that consequently it does not constitute an
obstacle for the Court to entertain the proceedings instituted by Nicaragua under the
Application of 9 April 1984" (Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Jurisdiction and Admissibility, 1.C.J. Reports
1984, pp. 425-426, para. 76).

12. The reasons stated by the Court on that occasion are applicable to the fourth preliminary
objection raised by Nigeria requesting the Court not to determine in these proceedings the
boundary in Lake Chad to the extent that that boundary constitutes or is determined by the tripoint
Nigeria—Cameroon-Chad in Lake Chad, because its location directly affects a third State, the
Republic of Chad. Accordingly, in my opinion, the Court should have declared that the objection
does not have, in the circumstances of the case, an exclusively preliminary character.

(Signed) Gonzalo Parra—Aranguren.

Separate Opinion of Judge Kooijmans

Judge Kooijmans

Whether there is a dispute between the Parties as to the continuation of the maritime boundary
beyond point G — No specific claim raised by Applicant at date of filing of Application which was
positively opposed by Respondent — Seventh preliminary objection should have been partially
upheld — Eighth preliminary objection consequently without object — Judicial propriety,
unilateral application and rights and interests of third States in cases of delimitation of maritime
boundary.

1. | have voted in favour of paragraphs 3 and 4 of the dispositif, which state that the Court has
jurisdiction to adjudicate upon the dispute and that Cameroon's Application is admissible. That does
not mean, however, that | support the Court's findings with regard to each and every preliminary
objection raised by Nigeria. | voted against the Court's conclusion in subparagraph 1 (g) that the
seventh preliminary objection must be rejected. Consequently, | had to vote also against the
Court's conclusion in paragraph 2 that the eighth preliminary objection does not have, in the
circumstances of the case, an exclusively preliminary character. In the following | wish to set out
my viewpoints with regard to these matters.

2. In its seventh preliminary objection, Nigeria submitted that there is no legal dispute concerning
delimitation of the maritime boundary between the two Parties which is at the present time
appropriate for resolution by the Court. In this respect, Nigeria relied on two arguments; in the first
place it contended that no determination of a maritime boundary is possible prior to the
determination of title in respect of the Bakassi Peninsula. | fully share the Court's view that, since
Cameroon has also requested the Court to decide on the question of the title to the Bakassi
Peninsula, the issue raised by Nigeria is a question of method and that it lies within the Court's
discretion how to deal with these two issues (paragraph 106 of the Judgment).

3. Nigeria's second argument is that the issue of maritime delimitation is inadmissible in the
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absence of sufficient prior negotiations with regard to the maritime boundary beyond point G.
Nigeria does not contest that extensive negotiations have taken place with regard to the course of
the boundary from the landfall on Bakassi to point G; these negotiations led to the Declaration of
Maroua, the binding character of which is contested by Nigeria. Nigeria does not deny, therefore,
that there is a legal dispute between the Parties concerning that part of the boundary. It contends,
however, that there never have been serious negotiations on the determination of the boundary
between point G and “the limit of the maritime zones which international law places under the
Parties' respective jurisdiction”, whereas such negotiations are prescribed by Articles 74 and 83,
paragraphs 2, of the 1982 Convention on the Law of the Sea.

4. | am of the opinion that, whatever must be held of the interpretation of these Articles of the Law
of the Sea Convention with respect to the necessity of prior negotiations before a maritime
delimitation issue may be unilaterally submitted to third-party settlement, such negotiations must
have the possibility of leading to an agreement. In the present case, negotiations clearly could not
have led to a positive result. The dispute which has developed on the legal value of the Maroua
Declaration may be said to have made negotiations on the seaward continuance of the line agreed
upon in that Declaration futile. And this situation has been aggravated by the subsequent dispute
about the legal status of the Bakassi Peninsula. If negotiations cannot lead to results, they cannot
be seen as a necessary pre-condition in the meaning of Articles 73 and 84 of the 1982
Convention, even if these Articles were to be interpreted as making such negotiations
indispensable.

5. Nigeria further contends that the negotiations leading to the Maroua Declaration only dealt with
the delimitation of what both Parties at the time considered to be their territorial sea and that the
bilateral negotiations were never intended to cover also the delimitation of the exclusive economic
zone and the continental shelf (Preliminary Objections of Nigeria, p. 119; CR 98/2, p. 41). Whatever
the character, and, in particular, the intensity of such more general negotiations, Cameroon's claim
that the negotiations which had taken place since 1970 had always been carried out with a view to
delimiting the whole of the maritime boundary is in my view correct. This is borne out by the fact
that already in the Declaration of the Nigeria—Cameroon Joint Boundary Commission of June 1971 it
is stated that the delimitation of the maritime boundary should be done in due course to include the
delimitation of the boundary in the continental shelf in accordance with the 1958 Geneva
Convention on the Continental Shelf (Preliminary Objections of Nigeria, Ann. 21, p. 240). Moreover,
even at that early moment, it was recognized that:

“since the Continental Shelves of Nigeria, Cameroon and Equatorial Guinea would appear
to have a common area, the attention of the Heads of State of Cameroon and Nigeria
should be drawn to this fact so that appropriate action might be taken” (ibid., Ann. 21, p.
241).

At a later stage, even after the breakdown of the negotiations as a result of the dispute over the
Maroua Declaration, such appropriate action was specified as taking the form of a “tripartite
meeting” to examine the issue of the determination of the triple point as an essential condition for
the delimitation of the maritime borders between the three countries (Third Session of the Nigeria—
Cameroon Joint Meeting of Experts on Boundary Matters, August 1993, Preliminary Objections of
Nigeria, Ann. 55, p. 465).

6. Although I share the Court's view that the alleged absence of sufficient prior negotiations is no
impediment for the admissibility of Cameroon's claim, | cannot follow the Court when it says thatit,
consequently, rejects the seventh preliminary objection in its entirety. In this respect, itis
necessary to recall Nigeria's formulation that there is no legal dispute concerning delimitation of the
maritime boundary between the two Parties which is at the present time appropriate for resolution
by the Court (emphasis added). The Statute of the Court explicitly states that its jurisdiction is
concerned with the decision on disputes (Art. 38, para. 1, and Art. 36, para. 2; the latteris also
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applicable in the present case). For the Court to have jurisdiction it is therefore of vital importance
to determine whether there is a dispute and in the affirmative case to identify such dispute. As
Professor Rosenne says:

“The function of the concept of dispute is to express in a legally discrete term the matter in
connection with which the Court is empowered to make a judicial decision having final and
binding force on the parties.”?!

And the Court itself stated in the Nuclear Tests cases:

“The Court, as a court of law, is called upon to resolve existing disputes between States.
Thus the existence of a dispute is the primary condition for the Court to exercise its judicial
function.” (Nuclear Tests (Australia v. France), Judgment, I.C.J. Reports 1974, pp. 270-
271, para. 55.)

7. During their history, the present Court and its predecessor have given great attention to
determine what a dispute, which lends itself for judicial decision, is. Their findings have been
recalled in the present Judgment (para. 87) where the Court deals with the fifth preliminary
objection. The Court there refers to the South West Africa cases where it stated that “[i]t must be
shown that the claim of one party is positively opposed by the other” (South West Africa,
Preliminary Objections, Judgment, |.C.J. Reports 1962, p. 328). It also referred to another
statement by the Court, namely “[w]hether there exists an international dispute is a matter for
objective determination” (Interpretation of Peace Treaties with Bulgaria, Hungary and Romania,
First Phase, Advisory Opinion, I.C.J. Reports 1950, p. 74). Both statements were recently repeated
in the Judgment in the East Timor (Portugal v. Australia) case, I.C.J. Reports 1995, p. 100, para.
22). After a painstaking analysis, the Court came with regard to the fifth preliminary objection to the
conclusion that a dispute exists between the two Parties, at least as regards the legal bases of the
whole of the existing boundary, although itis not yet possible to determine its exact scope. | fully
subscribe to that conclusion.

8. In my view, the Court should have applied the same criteria with regard to the question whether
a dispute exists between Cameroon and Nigeria as to the delimitation of the maritime boundary from
point G to the outer limit of the various maritime zones. It is undoubtedly true that Nigeria has not
raised this point as a separate argument and that, consequently, Cameroon has not seen fit to try
and define the exact subject-matter of this dispute. This does, in my opinion, not relieve the Court
of the task to determine proprio motu whether there exists a dispute which is the subject of the
Application. As the Court said in the South West Africa cases:

“A mere assertion is not sufficient to prove the existence of a dispute any more than a
mere denial of the existence of the dispute proves its non-existence.” (South West Africa,
Preliminary Objections, Judgment, |.C.J. Reports 1962, p. 328),

whereupon the Court, independently of the arguments of the Parties, decided that a dispute
existed. Itis therefore for the Court to “objectively determine whether there exists an international
dispute”.

9. Inits Application, filed on 29 March 1994, Cameroon requested
“the Court ...

(f) In order to prevent any dispute arising between the two States concerning their
maritime boundary ... to prolong the course of [this] boundary with the Federal
Republic of Nigeria up to the limit of the maritime zones which international law
places under their respective jurisdictions.”

No further legal grounds for this request nor any other details underpinning it were provided in the
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Application which, therefore, hardly seems to meet the conditions of Article 38, paragraph 2, of the
Rules of Court as far as this part of the claimis concerned.

In its Memorial, dated 16 June 1994, Cameroon specified its request by asking the Court to adjudge
and declare:

“(c) Thatthe boundary of the maritime zones appertaining respectively to the
Republic of Cameroon and to the Federal Republic of Nigeria follows the following
course:

— from point G that boundary then swings south-westward in the direction
which is indicated by points G, H, |, ] and K represented on the sketch-map on
page 556 of this Memorial and meets the requirements for an equitable
solution, up to the outer limit of the maritime zones which international law
places under the respective jurisdictions of the two Parties.”

On page 556 of the Memorial a map was reproduced entitled “La Délimitation Equitable” on which
the various points mentioned in the submissions were indicated; an explanatory memorandum on
the location of these points is contained in paragraphs 5.107 to 5.128 of the Memorial.

10. The critical date for the Court having jurisdiction and for the admissibility of an Application and,
therefore, of the determination of the existence of a dispute is that of the Application's filing. This
has been the established jurisprudence of the Court and has been recently confirmed in the
Judgment of 27 February 1998 on the Preliminary Objections in the Lockerbie case (Questions of
Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident
at Lockerbie (Libyan Arab Jamahiriya v. United States of America), I.C.J. Reports 1998, pp. 128-
129, para. 36, and pp. 130-131, para. 43). Can it really be said that at the day the Application was
filed there was with regard to the maritime boundary beyond point G a claim of Cameroon which
was “positively opposed” by Nigeria, a “disagreement on a point of law or fact, a conflict of legal
views or interests” between the Parties?

11. Although Nigeria did raise the matter of the non-existence of a dispute only in the context of
an alleged absence of prior negotiations, it nevertheless drew the Court's attention to the fact that it
had never been presented with a specific claim by Cameroon with regard to the continuation of the
projected boundary line beyond point G. In its preliminary objections it stated:

“Nigeria for its part has not yet had the opportunity to consider, in the context of diplomatic
negotiations, any proposal for the delimitation of the respective maritime zones ... beyond
‘point G'. It learned of Cameroon's actual position as to delimitation beyond ‘point G’ only
when it received the Memorial.” (Preliminary Objections of Nigeria, p. 120, para. 7.15;
emphasis added.)

12. If Rosenne is correctin saying that the existence of a dispute may be established from the
examination of the positions of the parties, as expressed in the diplomatic history of the matter?,
what more do we learn from that diplomatic history than that there is a clear disagreement about
the location of point G, the starting point of the “prolonged” maritime boundary, and the fact that
the Parties agree that for the delimitation of their maritime zones the involvement of third countries,
in particular Equatorial Guinea, is essential to the delineation of their maritime borders (Preliminary
Objections of Nigeria, Ann. 55, p. 465), an understanding which was confirmed as late as 1993, long
after the dispute about the binding character of the Maroua Declaration emerged?

How can the subject-matter of such a dispute be described in legal terms? What are the opposing
legal claims which empower the Court to make a judicial decision having final and binding force on
the Parties? Can it really be said that there “is a legal dispute which is at the present time
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appropriate for resolution by the Court”?

13. It deserves mentioning also that — in so far as there would be a dispute as to the “prolonged”
boundary beyond point G — the whole issue is obfuscated by the fact thatitis exactly the
contested location of point G which is determinative for the settlement of that dispute. Now it may
be said that this is as much a matter of method as the relationship between the disputed title to
Bakassi and the initial leg of the maritime boundary up till point G and that the order in which the
various issues will be dealt with lies within the discretion of the Court. Here, however, the position of
points H-K are indissolubly linked with the location of point G as established in the Maroua
Declaration. Any determination by the Court, which is different from Cameroon's claim, will totally
unsettle its claim with regard to the seaward continuation of the maritime boundary in case the
specific claim, as rephrased in its Memorial, would be accepted as an element of the dispute.

14. All this would have been different, of course, if the two Parties had concluded an agreement to
submit the matter of the determination of the maritime boundary to the Court and had been able to
plead their differing or opposing views, asking the Court either to define the legal principles and
rules applicable to the delimitation of the maritime zones or to determine it itself. It would have been
difficult for the Court to avoid or even refuse to give such a decision, even if the constituent
elements of the dispute were not worded in very clear or precise terms.

Itis, however, quite another matter — and hardly desirable in my view — if the Court can be
unilaterally seised by a State with the request to determine a maritime boundary in more remote
zones, if negotiations with another State on the delimitation of more in-shore areas have been
unsuccessful, without a clear difference of views on the legal criteria for the delimitation in these
more remote zones as well.

15. For all these reasons, | am of the opinion that the Court should not have concluded that the
seventh preliminary objection must be rejected in its entirety, but that it should have been partially
sustained; there does not exist a legal dispute between the Parties as to the continuation of the
maritime boundary beyond point G, as is required by Article 36, paragraph 2, of the Statute.

16. This position also has its consequences for my vote on the eighth preliminary objection. |
share the Court's view that the problem of rights and interests of third States only arises for the
prolongation of the maritime boundary seawards beyond point G and that the dispute as to the
boundary between the landfall on the Bakassi Peninsula and point G does not concern the rights
and interests of third States (para. 115 of the Judgment).

Since in my opinion the Court should have refrained from taking upon itself the task of determining
the maritime boundary beyond point G by partially upholding the seventh preliminary objection, |
could not vote for the Court's conclusion with regard to the eighth objection either, since this
objection, in my view, should have been declared without object.

17. This may not be interpreted as implying that | disagree with the Court's finding thatan
objection of this character in se does not possess an exclusively preliminary character and can
only be decided upon in connection with the merits.

| feel, however, that in the present case the Court, for reasons of judicial propriety, could or even
should already in limine litis have sustained this objection instead of reserving that possibility for
the phase of the merits.

18. Nigeria, in its eighth preliminary objection, stated “[t]hat the question of maritime delimitation
necessarily involves the rights and interests of third states and is inadmissible beyond point G”.

In the present Judgment the Court
“notes that the geographical location of the territories of the other States bordering the Gulf
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of Guinea, and in particular Equatorial Guinea and Sao Tome and Principe, demonstrates
that it is evident that the prolongation of the maritime boundary between the Parties
seawards beyond point G will eventually run into maritime zones where the rights and
interests of Cameroon and Nigeria will overlap those of third States. It thus appears that
rights and interests of third States will become involved if the Court accedes to Cameroon's
request.” (Para. 116; emphasis added.)

This leads the Court to the conclusion that it

“cannot rule out the possibility that the impact of the judgment required by Cameroon on
the rights and interests of the third States could be such that the Court would be prevented
from rendering it in the absence of these States ...” (ibid.).

The pivot on which everything hinges, therefore, seems to be the willingness of such third States to
exercise their right to intervene under Article 62 of the Statute in the present proceedings.

19. In the case concerning the Continental Shelf (Libyan Arab Jamahiriya/Malta) the Court stated
that it

“has not been endowed with jurisdiction to determine what principles and rules govern
delimitations with third States, or whether the claims of the Parties outside that area prevail
over the claims of those third States in the region”.

This was the logical conclusion of the Court's finding that its decision

“must be confined to the area in which, as the Court has been informed by Italy, that State
has no claims to continental shelf rights. The Court, having been informed of Italy's
claims, ... thus ensures ltaly the protection it sought.” (I.C.J. Reports 1985, p. 26, para. 21;
emphasis added.)

20. In delimitation of maritime boundary cases, therefore, knowledge of the viewpoints of third
States involved is quintessential for the Court to enable it to perform its judicial task as requested
by the parties if an application has been brought by Agreement. That would be even more so with
regard to the position of Equatorial Guinea, if the present case had been brought by Agreement, in
view of the fact that both parties had considered the determination of the triple point an essential
condition for the delimitation of the maritime borders between the three countries. If there had been
an Application by Agreement, the present case would, apart from geographical factors, have
reflected the Libya/Malta case.

21. The presentcase, however, has been brought by unilateral application under Article 36,
paragraph 2, of the Statute. The Applicant requests the Court to determine the maritime boundary
with the Respondent, whereas it has itself, together with the Respondent, admitted that such
delimitation requires the involvement of, and thus negotiations with, a third State. Under such
conditions it does not seem proper or reasonable to “compel” that third State to expose its views
and its position by means of an intervention under Article 62 even before negotiations with the
neighbouring States have begun. Of course, the third State is free not to intervene but in that case
the Court could — and in the present case in all probability would — be prevented from rendering
the judgment required by the Applicant. Since there is no agreed request by both Parties,
considerations of judicial propriety could in the present case have led the Court to the decision to
uphold the eighth preliminary objection in the preliminary phase of the proceedings.

(Signed) Pieter H. Kooijmans.

Dissenting Opinion of Vice-President Weeramantry

Vice-President Weeramantry
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Article 36, paragraphs 2 and 4, and Article 38, paragraph 1 (c), of the Statute — Need for
communication of acceptance before consensual relationship is formed — Duty imposed on
Secretariat by Article 36, paragraph 4 — Use under Article 38, paragraph 1 (c), of comparative
law perspectives regarding formation of consensus — Need for time interval between deposit of
declaration and formation of consensual bond — Avoidance of surprise to party sought to be
bound — Strengthening of Court's jurisdiction through due compliance with Article 36, paragraph
4.

1 | have some reservations in regard to the Court's conclusions on objection 1. Since the
principles involved are of considerable importance to the jurisprudence of the Court, | consider it
necessary to set out these reservations in some detail.

2 Briefly stated, my concerns centre on the proposition that the deposit of a declaration under
Article 36, paragraph 2, of the Statute is all that is required to establish the necessary consensual
bond under the Optional Clause. It follows from this proposition that the moment a declaration is
lodged under Article 36, paragraph 2, the party lodging the declaration has the right to bring
another declarant to Court, irrespective of that other party's knowledge that such declaration has
been lodged. It seems to me that such a proposition cannot be in conformity with either the express
law or the essential philosophy governing the Optional Clause.

3 Such a view negates a specific provision of the applicable law which is contained in Article 36,
paragraph 4, of the Statute, and runs contrary to the philosophy of consensus on which the
structure of the Court's jurisdiction, as well as of this particular provision, is based. It is also in
disharmony with the principles of equality, fairness, good faith, and reciprocity. Moreover, it results
in the rather incongruous situation that, during the interim period between the filing of the
declaration and the communication of this fact, there is great inequality between the parties in
relation to their practical right of access to the Court. The right to take one's adversary to courtis,
in any circumstances, a valuable right. It is rendered all the more valuable — and inequitably so —
if one's adversary does not know that it has a corresponding right. If such a one-sided state of
affairs prevails for nearly a year — which could occur, as we have seen, owing to delays in
communication by the Secretariat — so much the greater is the advantage to one party and the
resulting lack of equality and reciprocity. The declarant can regulate its conduct and direct its
negotiations from the vantage point of its certain knowledge that the matter is now justiciable before
the Court, while its opponent negotiates in ignorance of this vital item of information regarding its
rights.

4 | do not think such results were within the contemplation of those who drafted the Statute of the
Court, especially having regard to their particular concern with the question of communication, as
reflected in the wording of the Article itself.

5 The authority for the proposition underlying the Court's ruling is the often-invoked Right of
Passage casel, but, with much respect, it seems to me that that case, though followed in the
Court's subsequent jurisprudence, needs re-examination. It affects too fundamental an aspect of
the Court's jurisdiction to remain as the leading authority on this question. After 40 years of
development of international law, in the spheres of such concepts as fairness, reciprocity and good
faith, so sweeping a hypothesis as the immediate creation of a right to sue, regardless of the other
party's knowledge thereof, is much in need of review.

* % %

6 A word is necessary regarding the facts of this particular case. Nigeria had filed its Declaration
in 1965. Cameroon filed its Declaration on 3 March 1994, and made its Application to the Court
three weeks later. The Secretary-General did not communicate Cameroon's Declaration for nearly
a year, and Nigeria states that it first received formal intimation of Cameroon's Application from the
Registrar on 29 March 1994.
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7 Cameroon relies on informal references to such a possibility in the communications between the
States, and on other sources from which Nigeria might have gleaned this information. In dealings
between States on a matter of such importance and formality, one would require something more
than a communication which is both informal and indefinite. The question arises whether, in any
event, the announcement of the Declaration in the Journal of the United Nations would have been
sufficient notice to Nigeria of the Declaration of Cameroon. Itis necessary to observe in this
connection that not every mission in the United States is so well equipped with professional
personnel that it can keep a tab on all the treaties deposited and link up the declarations under
Article 36, paragraph 2, with their country's immediate concerns. Such a view would operate
harshly on the less well-equipped missions at the United Nations. | cite, in this connection, the
following passage from Rosenne's work on The Law and Practice of the International Court of
Justice, 1920-1996:

“An announcement of the deposit of a declaration is published immediately in the Journal of
the United Nations issued on each weekday in New York. That announcement is made for
information purposes. It is accompanied by a footnote specifying that the date indicated is
the date of receipt of the relevant documents, meaning that the documents will have to be
reviewed for determination as to the actual deposit. Given the Court's interpretation of
Article 36, paragraph 4, this announcement is not a satisfactory method of bringing the
deposit of a declaration to the immediate notice of the parties to the Statute, since the
Journal of the United Nations is not a document of general circulation but rather the day's
work programme in United Nations Headquarters in New York. Permanent Missions in New
York are unlikely to appreciate the significance of announcements of this character
appearing in the Journal.”?

* % %

8 | shall now deal with the reasons why | consider the Right of Passage decision to be in need of
review, commencing with the strictly legal provisions, and moving thereafter to the conceptual
reasons underpinning them.

9 That decision, which receives endorsement from the Court's Judgment in the present case, holds
that:

“A State accepting the jurisdiction of the Court must expect that an Application may be filed
against it before the Court by a new declarant State on the same day on which that State
deposits with the Secretary-General its Declaration of Acceptance. For itis on that very
day that the consensual bond, which is the basis of the Optional Clause, comes into being
between the States concerned.”3

10 My first point of disagreement with the Right of Passage case is based on its unequal treatment
of the two mandatory clauses contained in Article 36, paragraph 4, of the Statute. The two
requisites stipulated by Article 36, paragraph 4, are deposit with the Secretary-General and
transmission by the Secretary—General of copies to the parties to the Statute and to the Registrar of
the Court. The Court, in Right of Passage, treats the first request as essential and virtually
discounts the other. | do not think that two parallel statutory requirements can be treated so
differently, especially when both alike are couched in imperative terms.

11 Secondly, itis an important rule of statutory interpretation that all words in the instrument under
interpretation should, as far as possible, be given full efficacy. The Court must necessarily avoid
any interpretation which would reduce important words or clauses in the Statute to mere
surplusage which has no legal effect whatever. Under the Right of Passage interpretation, the
words “who shall transmit copies thereof to the parties to the Statute and to the Registrar of the
Court” might as well have been omitted from the Statute. Such an interpretation does not seemto
me to be in conformity with the recognized rules of legal interpretation. The Courtis under a duty to

From: Oxford Public International Law (htip://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Dechert LLP Paris; date: 02 October 2015



render effective all the provisions of its Statute, rather than to encourage the disregard of sections
of it by interpretations which denude them of significance or meaning.

12 The Court's Judgment means that if the Secretariat ignored these words completely, the legal
result would still be the same. Such a view is all the more questionable when the statutory
requirement is not an arbitrary imposition, but is based, as will be shown, upon well-accepted
universal norms and concepts pertinent to the creation of consensual relationships.

13 Itis true this Judgment has been followed in the Court's later jurisprudence in Temple of Preah
Vihear and Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America). However, no amount of contrary jurisprudence can override the imperative
requirements of the Court's Statute and, if indeed the Statute makes such a communication
compulsory, it must be treated as such.

14 Thirdly, one must look upon the deposit of the declaration and the communication by the
Secretary-General as together constituting the composite package of conditions which needs to be
satisfied to give legal efficacy to the declaration. It is clear that the first requisite must be satisfied,
for, without it, there could be no question of the declaration being operative. The article in question
designedly does not place that requisite alone, but couples it with another in terms which are
equally mandatory.

15 One constituent element cannot be detached from this statutory package by a process of
judicial interpretation. Nor can one element be emphasized and the other neutralized when the
Statute itself gives no indications to that effect. If the juristic right fashioned by Article 36 is to come
into existence, the events attending its creation must fit the mould cast for that purpose by the
governing statutory provision.

16 A fourth reason why the Right of Passage decision needs review is that it could well encourage
the Secretariat to take a more relaxed view regarding its obligations under Article 36, paragraph 4.
Since the interpretation placed by Right of Passage on the requirement of communication deprives
that requirement of all effective impact upon the matter it was meant to regulate, itis notto be
wondered at that the Secretariat, acting presumably on that ruling, takes its time — up to one year
— in transmitting the required communication.

17 If, indeed, a practice of delay in communication has resulted in the United Nations from the
belief that one of these imperative conditions is not imperative, despite the language of the Statute
to the contrary, itis important that the practice be rectified and the procedures brought into
regularity with the binding requirements of the Statute.

18 Itis true the second of these requirements is not within the control of the party depositing the
declaration, but itis to be presumed that official acts will be duly performed, the more especially
where they relate to matters of such fundamental importance to the rights of States, as the
voluntary surrender of some part of their sovereign autonomy — for declarations by States under
Article 36 amount to no less than this. Due performance by the Secretariat of its responsibility of
transmitting such copies in a matter such as this can mean nothing short of transmission of such
declarations forthwith. This is yet another reason why | believe the Court should take this
opportunity to review that Judgment, and stress the imperative nature of this statutory
responsibility. The delay of nearly one year that has occurred in communication in this instance is
not, in any event, a proper compliance with the Statute.

19 My fifth objection to the Right of Passage case is that it takes out of context the expression
“ipso facto and without special agreement”, and treats it as an indication of the point of time at
which the parties became consensually bound. This provision was not intended to produce such a
result, nor can it bear such a construction. What Article 36, paragraph 2, provides is that where a
declaration is filed, no special agreement is necessary, as the declaration has a compulsory force
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of its own. Nowhere does this provision purport to indicate when that declaration becomes
operative.

20 | would endorse what Vice-President Badawi observed of this construction in his dissenting
opinion in the Right of Passage case when he criticized the isolation of the expression “ipso facto”
from its context. This led to the achievement of a result by which, in his words, “the complete idea
contained in the Statute has been dismembered and disregarded”4.

21 As a sixth objection, | note the prejudice that the Right of Passage interpretation may cause to
a party. A ruling which in effect confirms that the filing of a declaration becomes operative the very
next moment after itis filed could be an embarrassment to a State which is in the process of
negotiation with another. Unknown to itself, it could have the ground surreptitiously cut from under
its feet, perhaps after it has made some vital concession, in the belief that the matter is still under
negotiation. This aspectis further developed later in this opinion.

22 A seventh reason is that the declaration which constitutes the act of acceptance is nota
declaration in a standard form. It is infinitely variable in its terms, and the mere fact of deposit
cannot be an intimation of the terms in which the declaration is framed. The party sought to be
bound is entitled to know those terms. If itis held to be consensually bound, it cannot reasonably
be held to be bound to terms of which it is unaware. This factor militates so strongly against the
core content of the concept of consensus that even had it stood alone, it would, in my view, have
been conclusive.

23 An eighth and final reason why, in my view, the Right of Passage decision needs re-
examination is that it could have an adverse effect on the development of the Court's jurisdiction.
The Court's interpretation could well result in a reluctance on the part of States to make such
declarations in the first instance. Indeed, the Court's ruling in the Right of Passage case was
followed shortly thereafter by the introduction of a series of reservations to declarations already
filed under Article 36. For example, the United Kingdom's Declaration on 26 November 1958
excepted from the scope of its Declaration disputes

“where the acceptance of the Court's compulsory jurisdiction on behalf of any other Party
to the dispute was deposited or ratified less than twelve months prior to the filing of the
application bringing the dispute before the Court”>.

So, also, India filed an amended declaration on 14 September 1959, restricting the Court's
jurisdiction in respect of future applications to cases where the acceptance of the Court's
compulsory jurisdiction was deposited or ratified more than twelve months prior to the filing of an
application bringing the dispute to the Court®.

24 Other States may well be expected to take similar steps to protect themselves against surprise
applications if this view of the law is confirmed, while some others contemplating the filing of such a
declaration may well have second thoughts on the subject. All this is not conducive to the
extension of the compulsory jurisdiction of the Court.

25 Indeed, while the Court has been deliberating on its Judgment, Nigeria itself has taken action,
on 29 April 1998, to amend its Declaration, so as to impose a time-limit of twelve months before
acceptance of the Court's jurisdiction by a State becomes operative against Nigeria.

26 So much in regard to the interpretation of the governing statutory provision.
* %k %

27 | pass now to an examination of some conceptual considerations which underlie the statutory
provision and reinforce the conclusions already reached.

From: Oxford Public International Law (htip://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Dechert LLP Paris; date: 02 October 2015



28 Since the so-called compulsory jurisdiction clause is consensual in its architecture, one must
satisfy oneself that the results of the Court's Judgment are in conformity with the legal concept of
consensus.

29 A State lodging a declaration under Article 36, paragraph 2, performs a twofold juristic act. On
the one hand, itis making an offer to every other State that has not already filed a declaration that
it will be bound by its terms to such State, upon that State making a declaration in accordance with
Article 36. On the other hand, a declaration made in terms of Article 36 is an acceptance of the
offers made by other States which have already filed such a declaration. A declaration duly made
under Article 36 is thus both an offer to some States and an acceptance of the offer already made
by other States.

30 ltis true we are considering a question of international law, but this analysis shows us also that
we are very much in the sphere of the law of consensual obligations, from which we draw our
general principles and foundation requirements. We must not be diverted from the basic principles
of this body of law, as universally recognized, by the circumstance that we are operating in the
territory of international law. Where any situation in international law depends on consensus, the
generally accepted principles relating to consensual obligations would apply to that situation,
unless expressly varied or abrogated.

31 How is a consensual obligation formed? The completed legal product results from the classical
process of the meeting of minds which follows from a confluence of offer and acceptance. This is
accepted by most legal systems, with the rarest of exceptions’. This principle is accepted alike by
the Anglo-American law and the Romanistic legal systems®. There are indeed substantial
differences among different legal systems regarding such matters as the status and revocability of
the offer?, but the basic principle that the minds of offeror and offeree must meet remains
unaffected by these considerations, and belongs to the common core of legal systems.

32 Probably the most exhaustive study available on the core content of consensus across a wide
variety of legal systems is Schlesinger's monumental work on the Formation of Contracts'.
Schlesinger would indeed appear to have anticipated cases such as the present where the Court
needs to satisfy itself on the universally agreed fundamentals of consensus.

33 One of the purposes of this study, as expressly stated therein, was to render assistance to
judges of international tribunals having occasion, under Article 38, paragraph 1 (c¢), of the Statute
of the International Court of Justice, to deal with issues relating to the formation of agreements?1,
Schlesinger was examining the “reservoir of legal concepts and precepts traditionally utilized in,
and shared by, a number of national legal systems”12, and expressed the hope that international
judges “would make ample use of the ‘general principles’ as prime materials for the building of a
systematic body of international law”13.

34 The present case of interpretation of a statutory provision arising out of the concept of
consensus or agreement is an apt occasion for the use of such scholarly research for the
purposes of international law. In particular, it would be helpful in testing whether the interpretation
adopted in the Right of Passage case conforms to the “general principles” attending agreement as
universally understood.

35 Schlesinger notes preliminarily the following general propositions:

“l A. In all legal systems under consideration, the first requirement of a ‘contract’, in
the core meaning of the word, is the existence of an agreement, i.e., of
manifestations of mutual assent on the part of two or more persons. Whether or not
they are promissory in nature, these manifestations as a rule must be referable to
each other.” 14
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“N

In all legal systems under consideration, contracts are normally (although not
necessarily ...) formed by offer and acceptance occurring in an ascertainable
sequence.” 1°

* % %

36 Once this norm of offer and acceptance is established, the next question for examination is
whether the acceptance needs to be communicated. In this regard, Schlesinger observes as
follows, in the section of the General Report dealing with the question:

“Is Communication of Acceptance Necessary?

The problem to be treated in this Reportis connected with the offeror's interest in obtaining
knowledge concerning the conclusion of the contract.

Normally, although not necessarily, such knowledge is obtained through communication,
i.e., an act of the offeree aimed at bringing acceptance to the offeror's knowledge.

With the possible exception of French law, all systems under consideration agree, as a
matter of principle, that communication of acceptance is necessary to bring about a
contract.”16

37 He also observes that the differences between French law and the other systems under
consideration may be more apparent than real'’.

38 There are indeed exceptional circumstances in which legal systems do not require a specific
communication of acceptance, e.qg., in standard form contracts or contracts of adhesion8. Vice-
President Badawi, in the Right of Passage case, distinguished this category of contracts from
Declarations under Article 36 in the following terms:

“Indeed, whereas the essential feature of the ‘adherence’ or ‘accession’ contractis
uniformity, that of Declarations is variety and diversity. Each Declaration expresses the
conditions, the purposes and the policy of the State which makes it. Furthermore, in
‘adherence contracts’ one of the parties in factis in a position in which it is impossible to
discuss the terms of the contract. It is obliged to contract and gives its adherence to the all
powerful will of the other. In this category are included, inter alia, contracts of service,
contracts for transport and for insurance. What analogy can there be between such
contracts and Declarations accepting jurisdiction?”1?

39 Another such exceptional category consists of postal offers, in regard to which a variety of
theories have been propounded?? to meet the difficulties arising from time taken in transit,
revocation pending transmission, and the like. All theories have been the subject of contention, but
they are all designed to meet the special difficulties arising from this particular mode of
communication. There may also be cases where an unusual mode of acceptance is prescribed by
the offeror, and compliance with this method obviates the need for communication, which is
therefore considered to be waived?1. Itis in such cases, where good reasons exist for departure
from the norm, that the law of contract waives the requirement of communication of an acceptance.
This is not such a case. Indeed, the present situation is the very opposite of the case where actual
communication is waived by the law, for the Statute in fact expressly requires communication by
action of the Secretary-General.

40 Exceptin such exceptional circumstances, or where communication is expressly dispensed
with by the parties, there is very good reason for concluding that there can be no consensus in the
absence of communication of the acceptance. Without it, the offeror would be in a state of
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ignorance that itis bound by a contractual relationship. In the words of Nigeria, the “consensual
bond” between itself and Cameroon in regard to the Court's jurisdiction “cannot be said to exist
with respect to another State of whose participation in the system established by Article 36.2 of the
Statute Nigeria knew nothing”22. This is contrary to the considerations of fairness that should
govern such relationships; and the exceptional circumstances in which a merely notional
communication is deemed sufficient are not replicated in the case of Article 36, paragraph 2,
declarations. Such a conclusion is strengthened further by the requirement of communication built
into Article 36, paragraph 2, itself.

41 The procedure of deposit of the declaration with the Secretariatis clearly not tantamountto a
notification to all the world, as would be the case, for example, of the deposit and registration of a
deed with a Land Registry within a domestic legal system. Indeed, the Statute would not specifically
require communication if the mere fact of the deposit were to be constructive notice to all the
world.

42 An important principle involved in all of the foregoing considerations is the principle of the
protection of the offeror.

43 | quote Schlesinger's conclusions again, in relation to the recognition by legal systems of the
need for the protecting the offeror. He refers to the fact that

“most of the legal systems under consideration will in some way protect the offeror's
interest in obtaining knowledge that the contract has been concluded. Such protection is
given by imposing a duty on the acceptor to inform the offeror, promptly or at least within a
reasonable time, of the conclusion of the contract. However, these systems differ as to the
scope of the duty and the consequences of non-compliance.”23

44 | can do no better than to conclude this discussion with a reference to what Grotius himself has
to say on the matter, notin his treatises on the Roman-Dutch law, but in De Jure Belli ac Pacis
itself. His conclusions are as follows:

“Whether an acceptance ought to be made known to the promisor; explanation, with a
distinction

This question is also commonly raised, whether it is sufficient that the acceptance be
signified, or whether, in fact, the acceptance ought also to be made known to the promisor
before the promise attains its full effect.

It is certain that a promise can be made in both ways, either thus: ‘I desire that this be
valid, if it be accepted’; or thus: ‘I desire that this shall be valid if | shall have understood
that it has been accepted’. In promises which deal with mutual obligations the latter
meaning is assumed, but in merely generous promises it is better that the former meaning
should be believed to be present, unless something else should appear.”24

45 Declarations under Article 36, paragraph 2, deal with mutual obligations, and there is no doubt
that they fall into the category in which the offeror must know that his offer has been accepted?>.

46 This discussion of the general principles of law relating to the formation of consensus through
the process of offer and acceptance show their applicability to the matter under consideration by
the Court. It indicates also how the Court's decision departs from those principles, and thereby
weakens the foundation of true consensus on which the Court's jurisdiction mustin all
circumstances be based.

47 There are two ancillary matters which need some consideration to complete an examination of
the matter before the Court — the need for a time interval between deposit of the declaration and
the creation of the consensual bond, and the question of prejudice to a party that can result from
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the view of the law which the Court has endorsed.
* %k ok

48 A time interval between deposit of the declaration and the creation of the consensual bond
provides a necessary safety cushion to ensure that the party sought to be bound by the
declaration is not taken by surprise.

49 Scholarly writings on Article 36, paragraph 4, reinforce this point. | refer, in particular, to
Shabtai Rosenne, who points out that Article 36, paragraph 4, was added at a late stage of the San
Francisco Conference, and immediately became subject to interpretation2®. Rosenne's own view is
that, should the Statute ever be revised, there should be “a short interval between the date of
deposit and the date on which the deposit of the instrument produces its effects”2’. The manifest
reasons for such a precaution have already been discussed. Such a view underlines the need for
knowledge of the declaration on the part of the States who are to be bound. This result would follow
inevitably if the terms of Article 36, paragraph 4, are to be given their natural meaning rather than
the truncated meaning given to them by the decision in Right of Passage.

50 Indeed, Rosenne's conviction of the need for such an interval was so strong that he made
submissions to the International Law Commission in this regard when it was giving consideration to
Article 78 of the Vienna Convention — a consideration which was no doubt heavily influenced by
the prevailing Right of Passage jurisprudence?®. Indeed, that eminent jurist, in dealing with the
“small time-lag before the other States become aware that the treaty is in force between them and
the State depositing the instrument”, suggested that this period should be fixed at 90 days, “thus
allowing both for the observance of the normal administrative practices of the depositary and for
receipt of the notice by the home authorities of the States concerned and the observance of their
normal administrative practices”??.

51 This suggestion was meant to allow for different depositary practices, the notices being
sometimes transmitted “through a government's own diplomatic posts abroad, sometimes through
diplomatic posts accredited to the depositary; and sometimes by mail”. The essential thrust of the
recommendation was no doubt to ensure that the State sought to be bound was informed of the
existence of the instrument which locked it into a consensual relationship.

52 | doubt very much that the interpretation of Article 36, paragraph 4, according to its natural
meaning, could unsettle the Court's jurisdiction. Rather, a clarification of that provision and of the
reasons underpinning it would reqularize and strengthen that jurisdiction. It would also give to
States making such declarations the confidence that they will not be taken by surprise, thereby
reinforcing their willingness to accept the Court's optional jurisdiction.

53 No doubt modern methods of duplication and transmission of documents could considerably
expedite this process, but it seems to me that the “small time-lag” stipulated by Rosenne is
essential.

54 ltis also relevant to refer to the full recognition accorded by Article 78 (c) of the Vienna
Convention on the Law of Treaties to the necessity of communication of notifications in regard to
treaties, if the recipientis to be bound. This is an application of the normal consensual rule. The
Court does indeed refer to this provision, but observes that, in so far as declarations under Article
36 are concerned, the régime for depositing and transmitting declarations of acceptance of
compulsory jurisdiction is prescribed by Article 36, paragraph 4, of the Statute of the Court
(Judgment, para. 30). | respectfully agree, but that very régime prescribes a method of transmitting
the communication, and must therefore be followed.

* % %

55 |refer finally to the question of possible prejudice to parties, which can result from the
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interpretation the Court lays upon Article 36.

56 | have already adverted to the first item of prejudice: that for the period between the deposit of
a declaration and the communication of that declaration to the party who is to be impleaded, the
party depositing the declaration is at an advantage over the other, in that the former is aware that
the Court has jurisdiction, and the latter is not. The vesting of jurisdiction in the Courtis an
important juristic act with major repercussions on State sovereignty. If one party is aware of its
rights under this provision, and the other is not, a disparity is created between the parties, which
fundamentally breaches the basic principle of equality on which the Court's jurisdiction is premised.

57 This inequality can have practical repercussions on the course of the informal negotiations
between parties, that precede the formal institution of an action. | believe itis in the interests of the
peaceful resolution of disputes and the general principles of our jurisprudence that such informal
negotiation should be encouraged and promoted, and | can only see the effect of such a ruling as
inhibiting this process.

58 ltis important that when parties are in bona fide negotiation with each other there should not
even theoretically be the possibility of one of those parties filing a declaration and lodging an
application before the Court almost simultaneously. This could amount, in a hypothetical case, to
an abuse of the process of the Court. Itis by no means implied that such is the case here, but the
decision of the Court opens the door to such a possibility in the future.

59 Itis important to international peace and goodwill that the processes of negotiation between
parties be given full scope, without the fear of a sudden and unexpected termination, followed by
the dragging of a reluctant respondent to the Court. The deleterious effect that could ensue in
regard to the willingness of States to file an Article 36, paragraph 2, declaration at all could be
damaging to the development of the Court's jurisdiction. This is an important reason why such a
construction should be avoided.

60 In the process of bona fide negotiations, concessions are made, facts are accepted,
compromises are worked out, admissions and apologies are offered. Documents embodying such
acts may well be exchanged. It is important that all this should take place on a footing of openness
and equality.

% % %

61 For all these reasons, | am of the view that Nigeria has made out a case of lack of consensus in
regard to Cameroon's declaration under Article 36, paragraph 2, at the time Cameroon's Application
was filed.

62 An interpretation of Article 36, paragraph 4, according to its natural meaning, would result in
more confidence on the part of States in making declarations under Article 36, paragraph 2. Any
uncertainty as to whether consensus had been established could be removed by the prompt
discharge by the Secretariat of its statutory duties under Article 36, paragraph 4, which modern
methods of reproduction and communication of documents render much less labour intensive and
time consuming than they were when the Statute was framed. A proper attention to this statutory
obligation could result in communication within a matter of a few days, thus removing all
uncertainty.

63 Other advantages of this view are that it would bring the operation of consensual jurisdiction
within the consensual principles which lie atits very foundation, ensure fairness and reciprocity
between the parties, and bring the operation of declarations under Article 36 within the express
terms of the article which fashioned them.

(Signed) Christopher G. Weeramantry.
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Dissenting Opinion of Judge Koroma

Judge Koroma

Optional clause (Article 36, paragraph 2, of the Statute) — Mandatory requirements prior to
invoking compulsory jurisdiction of the Court — Reliance on Judgment in Right of Passage case —
Non-recognition or application of principle of stare decisis by Court — Article 59 of Statute —
Article 38 of Statute establishes a hierarchy as to the application of the law — Article 36,
paragraph 4, of Statute — Deposit of declaration and requirement of transmission by Secretary-
General — Distinguished from Article 78 of Law of Treaties — Treaty-related communication-
trend in international law — Whether time period required after deposit of a declaration before
seising Court of a matter — Principle of good faith — How it should have been considered by the
Court — Condition of reciprocity — Need for mutuality and equality — Submissions relating to
inadmissibility of claim — Not to cross threshold of jurisdictional and admissibility phase into
merits.

1 Inits reply to the first preliminary objection by Nigeria that the Court has not been invested with
jurisdiction to entertain the Application by Cameroon, as the condition precedent for the Applicant
to invoke Article 36, paragraph 2, of the Statute had not been met, the Court, in rejecting the
objection, held that the manner in which Cameroon's Application was lodged was not contrary to
Article 36 of the Statute, nor was it made in violation of any right which Nigeria may claim under the
Statute or by virtue of its Declaration; and that in any event it has jurisdiction to pass upon
Cameroon's Application. Since | strongly disagree with the holding that the manner of lodging the
Application was consistent with the mandatory requirements of Article 36 of the Statute, that it was
not made in violation of Nigeria's rights under the Statute, and that in any event the Court has
jurisdiction to pass upon Cameroon's Application, | feel it incumbent upon me to set out the basis of
my disagreement.

2 My view is that, in order to invoke the jurisdiction of the Court under Article 36, paragraph 2, of
the Statute, two mandatory requirements must have been fulfilled. First, a State must have made a
declaration that it recognizes as compulsory ipso facto and without special agreement, in relation
to any other State accepting the same obligation, the jurisdiction of the Court in all legal disputes
which fall under that provision. Second, such a declaration should be deposited with the Secretary-
General of the United Nations, who is obliged to transmit copies thereof to the parties to the Statute
and to the Registrar of the Court.

3 Nigeria, in its first preliminary objection, stated that it had accepted the Court's jurisdiction under
Article 36, paragraph 2, of the Statute on 14 August 1965, and had deposited a declaration to that
effect with the Secretary—-General of the United Nations on 3 September 1965; Cameroon had done
likewise on 3 March 1994, and copies were transmitted by the Secretary—General of the United
Nations to the parties to the Statute eleven-and-a-half months later, prior to which Cameroon had
lodged its Application with the Court on 29 March 1994 instituting the present action. Nigeria
claimed that it had no knowledge that Cameroon had deposited a declaration under Article 36,
paragraph 2, until it was informed by the Registrar of the lodging of Cameroon's Application. In the
light of the foregoing, it submitted that the requirements of Article 36, paragraph 2, read with its own
Declaration, had not been satisfied when Cameroon lodged its Application, in other words, that
Cameroon had acted prematurely and had not satisfied the conditions necessary for the Court to
be invested with jurisdiction; and that the Court accordingly lacks jurisdiction to entertain the
Application.

4 As stated earlier, the Court rejected this line of reasoning and reached the conclusion that it has
jurisdiction to pass upon Cameroon's Application. In reaching this conclusion, the Court
overwhelmingly and substantively relied on the Judgment it had rendered in the case concerning
Right of Passage over Indian Territory (Preliminary Objections, I.C.J. Reports 1957, p. 125).
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5 While itis understandable that the Court should seek guidance fromits previous decisions, one
of the disturbing aspects of the present Judgment would seem to be the reluctance or disinclination
on the part of the Court to undertake a juristic and judicial enquiry or examination of the meaning of
Article 36 of the Statute — the meaning of which has been in contention between the two Parties in
this first preliminary objection. To reinforce and justify its overwhelming reliance on the Right of
Passage case, the Courtin turn cited those cases which had been decided on the basis of the
decision in the Right of Passage case, as justification for its reasoning in the present case. | am not
sure whether in fact much has been gained in terms of legal clarity or in the dispensation of justice
by this method of judicial accretion, as a judicial response to this particular legal problem. To
illustrate the point, the Court commenced its Judgment by quoting Article 36, paragraphs 2 and 4, of
the Statute and proceeded immediately to quote with approval a passage of the Court's Judgment in
the Right of Passage case, as follows, that:

“by the deposit of its Declaration of Acceptance with the Secretary-General, the accepting
State becomes a Party to the system of the Optional Clause in relation to the other
declarant States, with all the rights and obligations deriving from Article 36. The contractual
relation between the Parties and the compulsory jurisdiction of the Court resulting therefrom
are established, ‘ipso facto and without special agreement’, by the fact of the making of
the Declaration ... For itis on that very day that the consensual bond, which is the basis of
the Optional Clause, comes into being between the States concerned.” (Right of Passage
over Indian Territory, Preliminary Objections, Judgment, |.C.J. Reports 1957, p. 146.)

6 The Court further quoted from that Judgment and stated with approval that the State making the
Declaration

“is not concerned with the duty of the Secretary—-General or the manner of its fulfilment.
The legal effect of a Declaration does not depend upon subsequent action or inaction of
the Secretary—-General. Moreover, unlike some other instruments, Article 36 provides for no
additional requirement, for instance, that the information transmitted by the Secretary-
General must reach the Parties to the Statute, or that some period must elapse subsequent
to the deposit of the Declaration before it can become effective. Any such requirement
would introduce an element of uncertainty into the operation of the Optional Clause system.
The Court cannot read into the Optional Clause any requirement of that nature.” (/bid., pp.
146-147.)

7 In paragraph 27 of the present Judgment, the Court, referring to the Right of Passage case,
stated that “this Judgment is not an isolated one”, and then went on to cite a series of cases that
had been decided on the basis of that case. In paragraph 28 the Court dealt with Article 59 of the
Statute, and acknowledged that there should be no question of holding Nigeria to decisions
reached in prior cases. But reliance on the Right of Passage case continued and the Court again
made reference to it in paragraph 39 of the present Judgment.

8 The point which is now sought to be made is the fact that the Court did not grasp the opportunity
which the present case presented, as well as the circumstances surrounding it, to carry out a
juristic as well as a judicial reappraisal of Article 36 of the Statute, a provision which is not only
fundamental to the two Parties in this case but also pivotal in determining whether compulsory
jurisdiction has been properly invoked and the Court rightfully seised of the matter. In view of the
fact that this provision is so crucial to both Parties for the establishment of the jurisdiction of the
Court, and in view of the fact that the Judgment in the Right of Passage case not only was rendered
more than 40 years ago but has been the subject of repeated calls for reconsideration, it would
have been more than timely for the Court to undertake a reappraisal both of the provision of the
Statute and the Judgment itself. Regrettably the Court appears to have adopted an uncritical
approach to that Judgment, basing itself mainly on the Judgment to reach its decision in the present
case. Whatever may be the merits or demerits of that Judgment, and many eminent scholars of the
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jurisprudence of the Court have taken issue with it, Nigeria specifically requested the Court to
review the Judgment, given the circumstances of the present case, and in the interests of justice.
Since that Judgment was delivered, not only have many changes taken place in the practice of
States, but international law has developed in a way which should have some bearing on the Right
of Passage case and on the meaning of the Article. Itis my view that, while the Judgment in the
Right of Passage case bears on the present case, it should not have controlled its outcome, as it
would seem to have done.

9 Moreover, itis an important principle of this Court that it does not recognize the principle of stare
decisis — the principle of binding precedent does not apply in the Court. Itis also part of the Court's
jurisprudence that even when legal principles are accepted by the Court in a particular case, they
are not regarded as binding upon other States or in other disputes. The Court has the power and
the duty to depart from previous decisions when this is necessary and in the interests of justice. To
my mind, the present case before itis just such a case.

10 With regard to this case, it should be recalled that Article 38 of the Statute provides that the
Court in deciding disputes should do so in accordance with international law, and should apply:

“(a) international conventions, whether general or particular, establishing rules expressly
recognized by the contesting States;

(d) subjectto the provisions of Article 59, judicial decisions ... as subsidiary means for the
determination of rules of law.”

11 In other words the Article establishes a hierarchy as to the application of the law, and the Court
is called upon to determine — to find out — what the existing law is in respect of the dispute before
it and to apply that law. The Court has, on the whole, shown a tendency to develop the law, to
interpret the law and not to consider itself burdened or bound by previous decisions.

12 Itis a well-established principle of international law, and one accepted by the Court's
jurisprudence, that the jurisdiction of the Courtis based on consent. In other words, a State may not
be compelled to submit to the jurisdiction of the Court without its consent. In this regard, for the
Court to assume jurisdiction on the basis of a declaration made under Article 36 of the Statute, the
Court has to ensure that jurisdiction has been conferred on it; such conferment cannot be
presumed. Article 36, paragraphs 2 and 4, provide as follows:

“2. The States parties to the present Statute may at any time declare that they recognize
as compulsory ipso facto and without special agreement, in relation to any other State
accepting the same obligation, the jurisdiction of the Court in all legal disputes concerning:

(a) the interpretation of a treaty;
(b) any question of international law;

(c) the existence of any fact which, if established, would constitute a breach of an
international obligation;

(d) the nature or extent of the reparation to be made for the breach of an international
obligation.

4. Such declarations shall be deposited with the Secretary—General of the United Nations,
who shall transmit copies thereof to the parties to the Statute and to the Registrar of the
Court.”
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13 When this provision is interpreted and given its plain and natural meaning, it follows that, for a
State to be in a position to invoke the jurisdiction of the Court, under Article 36, paragraph 2, of the
Statute and to seise the Court of a matter, it must first of all have made a declaration recognizing
the jurisdiction of the Court; such a declaration must have been deposited with the Secretary-
General of the United Nations, who should have transmitted copies thereof to the parties to the
Statute and to the Registrar of the Court.

14 In other words, when a State makes a declaration in conformity with the Article, that State not
only assumes the obligations embodied in the provision, including the obligation to accept the
jurisdiction of the Court, but also acknowledges that such acceptance, if the Statute is to be
complied with, can only be effected after the Secretary-General has transmitted copies of the
declaration, and, in the absence of such transmission, parties to the Optional Clause system cannot
be aware that another State has become a party to the system. While it is true that the object and
purpose of the Optional Clause system is to ensure advance acceptance of the jurisdiction of the
Court, itis essentially the case that, by making a declaration, a State is not making a commitment to
bring another party before the Court, butindicating a willingness to be brought before the Court. In
the absence of the transmission of copies of the declaration, there will be no knowledge that the
declarant State can be brought before the Court.

15 Relying on the Judgment in the Right of Passage case, where the Court had stated that “the
legal effect of a Declaration does not depend upon subsequent action or inaction of the Secretary-
General”, and in a later case that

“‘The only formality required is the deposit of acceptance with the Secretary-General of
the United Nations under paragraph 4 of Article 36 of the Statute.’ (I.C.J. Reports 1961, p.
31.)" (Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Jurisdiction and Admissibility, Judgment, 1.C.J. Reports 1984, p. 412),

the Court took the view that to require transmission of a declaration, which would involve allowing a
reasonable time to elapse before it could be said to take effect, would be to introduce an element of
uncertainty into the operation of the Optional Clause, which in the opinion of the Court would not be
helpful at a time when the intensification of State relations has multiplied the possibilities of legal
disputes which are capable of being submitted to the Court. The Court would seem to read the
obligation of the Secretary-General to transmit copies of a declaration to the parties to the Statute
and to the Registrar as the introduction of an additional time requirement into the Optional Clause
system.

16 To construe the provision in this way would mean that the obligation of the Secretary-General
is not only not mandatory but even superfluous; thatitis of no interest or moment whether the
Secretary-General fulfils this statutory function. Not only would such a construction be contrary to
the intent and clear meaning of the provision, but transmission is necessary and indispensable for
the States parties to be aware that another State has made such a declaration, thereby putting in
place the consensual bond necessary to establish the jurisdiction of the Court. The functional
obligation of the Secretary-General is therefore not only not superfluous but is mandatory if the
Optional Clause system is to operate as it was conceived. Contrary to the Court's reasoning, in my
view, transmission of the declaration by the Secretary—-General would ensure the avoidance of that
“uncertainty” which the Court feared would be introduced if the Secretary—-General were to perform
his duty in the manner prescribed in the Statute of the Court. On the contrary, it can only lead to
legal security for the parties to the Statute.

17 The Court, in attempting to distinguish the deposit and transmission of a declaration pursuant to
Article 36, paragraph 4, of the Statute from the régime laid down for treaties by the Vienna
Convention on the Law of Treaties, stated that Article 78 of the Convention is only designed to lay
down the modalities according to which notifications and communications should be carried out;
that the provision does not govern the conditions in which a State expresses its consent to be
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bound and those under which a treaty comes into force. This attempted distinction, it would seem
to me, missed the point of Nigeria's contention with reference to that Article. Article 78 provides as
follows:

“Except as the treaty or the present Convention otherwise provide, any notification or
communication to be made by any State under the present Convention shall:

(c) if transmitted to a depositary, be considered as received by the State for which it was
intended only when the latter State has been informed by the depositary ...".

18 According to Nigeria, that rule “must apply to Cameroon's Declaration”.

19 Nigeria had argued that, since 1957, the trend in international law has been that where a State
makes a treaty-related communication to a depositary for transmission to other States, those other
States are only to be considered to have received it when they have been informed of it by the
depositary acting in fulfilment of its obligation to inform other States of such communications; and
that, although a declaration made under Article 36, paragraph 2, of the Statute is not a treaty as
such, to the extent that both Parties are in agreement that such a declaration is to be treated as a
treaty, then Cameroon's Declaration, made after the Vienna Convention entered into force, is
subject to that provision.

20 For the Court to dismiss this contention by saying that Article 78 (¢) does not govern the
conditions in which a State expresses its consent to be bound, and those under which a treaty
comes into force, does not constitute a proper response to the submission that, as the law has
developed, other States are to be deemed as having received communications relating to a treaty
only if the obligation to transmit has been fulfilled. As the Courtis aware, consent to be bound by a
treaty can be established either upon the exchange of instruments between the States parties, on
their deposit with the depositary, or on their notification to the States parties or to the depositary. In
the case of multilateral treaties, to which declarations made under the Statute can be likened in
nature, the law as it has developed is that transmission of a treaty cannot be deemed to have taken
place until the depositary has forwarded it to the other States. Itis for this reason that Articles 16
and 24 of the Vienna Convention must be construed in the light of Article 78 (c¢) of the Vienna
Convention of the Law of Treaties of 1969 and the principles it enunciated. In other words,
declarations made under Article 36, paragraph 2, of the Statute of the Court can only be deemed to
have established the consensual link between the relevant States for the purpose of the Court's
jurisdiction after they have been transmitted by the Secretary-General.

21 The Courtrefers to the views expressed by the International Law Commission when it was
considering the problem of the deposit of an instrument with a depositary, and reached the
conclusion that the act of deposit establishes the legal nexus. Those views are correct as far as
the deposit of a treaty goes; they do not impair the validity of the argument that transmission is a
requirement for the establishment of a consensual bond under Article 36, paragraph 2, of the
Statute. The point is not that declarations are treaties, which they are not as such, but even as
unilateral acts, they establish a series of bilateral engagements with other States accepting the
same obligation of compulsory jurisdiction, in which the conditions, reservations and time-limit
clauses are to be observed. Hence, although the rules of treaties do not apply to declarations as
such, which are governed by the Statute, in particular Article 36, paragraph 4, on this point both
the Statute and treaty law coincide. Article 36, paragraph 4, requires the Secretary-General to
transmit copies of a declaration in order to consummate the consensual bond between parties to
the Optional Clause for the jurisdiction of the Court to be established. In other words, the deposit of
the declaration is the beginning of the process in meeting the conditions precedent for the
jurisdiction of the Court to be established, as a declaration by itself cannot establish the Court's
jurisdiction, unless and until it has been deposited and transmitted by the Secretary-General. Itis
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only after such transmission that the States that are parties or will become parties accept the
consequence and recognize that there is jurisdiction between them and the State which has made
the declaration.

22 Nigeria objected that Cameroon could not file an application before the Court without allowing a
reasonable period to elapse “as would ... have enabled the Secretary—General to take the action
required of him in relation to Cameroon's Declaration of 3 March 1994”. Nigeria, in advancing this
view, had relied on the Court's Judgment of 26 November 1984 in the case concerning Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), in which
the Court stated that a reasonable time is required for the withdrawal of declarations under the
Optional Clause. In that case the Court stated, inter alia, that

“the right of immediate termination of declarations with indefinite duration is far from
established. It appears from the requirements of good faith that they should be treated, by
analogy, according to the law of treaties, which requires a reasonable time for withdrawal
from or termination of treaties that contain no provision regarding the duration of their
validity.” (I.C.J. Reports 1984, p. 420, para. 63.)

23 The Court considers that in this case “no time period is required” to establish a consensual
bond, as opposed to a withdrawal which would bring such a bond to an end. This conclusion by the
Court would seem to be at variance with the evolution of the law. Nowadays, and in spite of the
Judgment in the Right of Passage case, international legal instruments tend to impose a time period
for them to take effect after they have been ratified and deposited. Moreover, the conclusion of the
Court when examined closely does not appear to respond to the objection as formulated. The
objection was not that a reasonable time was required for the establishment of a consensual bond,
but that Cameroon should not have filed its Application before the Court without allowing a
reasonable period “as would have enabled the Secretary—-General to take action required of himin
relation to Cameroon's Declaration of 3 March 1994”. In other words, when could a State that has
made a declaration under the Optional Clause seise the Court? One would have thought that both
under the Statute and in conformity with legal principles, a reasonable time period would be
required before the Court could be seised. In the first place, under the Statute itself, a reasonable
time will be required to enable the Secretary-General to transmit copies of the Declaration to the
other States parties to the Optional Clause as well as to the Registrar. Secondly, if only to prevent
the allegation of bad faith, a State would surely not wish to be seen to be seising the Court so soon
after it had deposited its Declaration that the Secretary-General had not had time to carry out his
statutory duty.

24 Thirdly, if a reasonable time period is not to be required for the transmission of a declaration
before the filing of an action, the other States parties to the Optional Clause would not be in a
position of knowing that such a deposit has been made, that the declarant State is entitled to
exercise its right, or that the other States parties to the Statute have had such a right conferred on
them and are entitled to exercise such a right as well. Hence, in my view, both under the Statute
and from a position of principle, a reasonable time is required after the deposit of a declaration
before the Court may be seised. Related to this matter is Nigeria's contention that, even while
continuing, during the first three months of 1994, to maintain contacts with it on boundary
questions, Cameroon was in fact preparing to seise the Court. Such conduct, Nigeria contends,
infringes the principle of good faith and should not be accepted.

25 While the Court acknowledged the principle of good faith as “one of the basic principles
governing the creation and performance of legal obligations ...”, but that “itis not in itself a source
of obligation where none would otherwise exist” (Border and Transborder Armed Actions
(Nicaragua v. Honduras), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1988, p. 105,
para. 94), it concluded that there is no specific obligation for States to inform other States parties to
the Statute that they intend to subscribe or have subscribed to the Optional Clause. Cameroon was
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not bound to inform Nigeria of its intentions. In justification of this conclusion, the Court cited with
approval its statement in the Right of Passage case, that:

“A State accepting the jurisdiction of the Court must expect that an Application may be filed
against it before the Court by a new declarant State on the same day on which that State
deposits with the Secretary-General its Declaration of Acceptance.” (Right of Passage
over Indian Territory, Preliminary Objections, Judgment, |.C.J. Reports 1957, p. 146.)

26 In my view, notonly is this statement too sweeping but, if applied, the effect would be not only
to make the Optional Clause system confusing, but would be a risky enterprise as well. Therefore
when the Court decided to follow this dictum, which it was not bound to do, it decided the matter too
simply by stating that “[t]here is no specific obligation in international law to inform other States
party to the Statute that they intend to subscribe or have subscribed to the Optional Clause”.
Perhaps the Court could also have viewed this matter from the perspective of what it recognizes as
part of its jurisprudence also, namely, the principle of good faith. As Vice-President Judge Alfaro
stated, good faith “must prevail in international relations, inasmuch as inconsistency of conduct or
opinion on the part of a State to the prejudice of another is incompatible with good faith” (Temple of
Preah Vihear (Cambodia v. Thailand), Merits, Judgment, I.C.J. Reports 1962, p. 42).

27 Judge Sir Percy Spender thought that the principles operated

“to prevent a State contesting before the Court a situation contrary to a clear and
unequivocal representation previously made by it to another State, either expressly or
impliedly, on which representation the other States was, in the circumstances, entitled to
rely and in fact did rely, and as a result that other State has been prejudiced or the State
making it has secured some benefit or advantage for itself” (ibid., pp. 143-144).

28 While the tendency of the Court has been to apply good faith only in situations where a legal
obligation is said to exist, perhaps the Court could have taken a less abstract position in applying
the principle to this case. For, despite the absence of a legal obligation on a State to inform another
State that it intends to subscribe to the Optional Clause, the Court could have determined whether
the bilateral negotiations on boundary problems which both States had been conducting created an
expressed or implied representation on which one or the other had come to rely as a means of
resolving their boundary problems. Instead the Court devoted its attention to considering whether
or not Nigeria was aware of Cameroon's intentions to bring the matter before the Court. Nor did the
Court say what effect or value should be given to the Journal of the United Nations of 4 March
1994, which it had itself introduced, and which reported that Cameroon had deposited with the
Secretary-General its declaration under Article 36, paragraph 2, of the Statute recognizing the
compulsory jurisdiction of the Court. Is this best evidence to be substituted for the statutory
obligation of the Secretary-General to transmit copies of a declaration to parties to the Statute? If
that is the intention it should be pointed out that, both for reasons of principle and of practical
experience, the Journal cannot replace the statutory duty of the Secretary—-General under Article
36, paragraph 4, of the Statute. Moreover, as a matter of experience, no delegation can rely on the
Journal alone, susceptible as itis to so many vagaries, as an official channel for the purposes of
Article 36, paragraph 2, of the Statute.

29 However that may be, one cannot help but observe the inconsistency in this section of the
Judgment. In paragraph 30 of the Judgment, the Court stated that the Optional Clause régime as
prescribed by Article 36, paragraph 4, of the Statute is distinct from the régime laid down for
treaties by the Vienna Convention. Later, however, the Court took the view that the general rule
with regard to treaties equally applies to a declaration made under the Optional Clause. With
respect, it cannot be both ways. As pointed out earlier, although declarations made under the
Optional Clause are not to be regarded as treaties, this is not to say that the relationships which are
established do not partake of the characteristics of a treaty relationship, in other words that, in
certain respects, the rule governing treaty relationships would govern declarations made under the
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Optional Clause. This is owing to the fact that, in my view, the consensual link which is eventually
established between States parties is a result of the offer and acceptance of each other's
declaration and is binding. Under Article 78 (c) of the Vienna Convention on the Law of Treaties of
1969, States are only to be deemed to have received a treaty communication such as an
instrument of ratification when they have been informed of it by the depositary in the fulfilment of its
obligation.

30 Itseems to me that, when the Court stated in the Judgment in the Right of Passage case that
“the day a State deposits its Declaration of Acceptance under Article 36, paragraph 2, of the
Statute, a consensual bond is established with other States that have made similar or identical
Declarations”, this presupposes, that following the deposit of a declaration with the Secretary-
General acting as a depositary, he would in turn have performed his statutory duty by transmitting
copies of that declaration to the other parties. If these copies are in conformity with similar or
identical declarations, the consensual bond thus established would look to the date of the deposit
or the date stipulated as the date on which the bond took effect for jurisdictional title. This
construction would also appear to be in harmony with Article 102 of the Charter of the United
Nations, which provides as follows:

“1. Every treaty and every international agreement entered into by any Member of the
United Nations after the present Charter comes into force shall as soon as possible be
registered with the Secretariat and published by it.

2. No party to any such treaty or international agreement which has not been registered in
accordance with the provisions of paragraph 1 of this Article may invoke that treaty or
agreement before any organ of the United Nations.” (Emphasis added.)

31 The intent of this provision “that every treaty shall be registered with the Secretariat and
published by it” is, as it has been recognized, to ensure that a treaty when concluded receives
publicity, as well as its contents. By parity of reasoning, when Article 36, paragraph 4, of the
Statute enjoins a party to deposit its instrument of declaration with the Secretary-General, who shall
transmit copies thereof, the implication is that with transmission a State is put on notice to accept
such a declaration or that its declaration made previously has been accepted. It seems to me that it
is only then that a consensual bond would have been established and jurisdiction would thus have
been conferred on the Court. To suggest that a declaration takes effect instantaneously and
automatically without transmission, as the Court has held, would deprive other States of the
knowledge that such a declaration had been made, and the consensual bond necessary and
indispensable for the establishment of the jurisdiction of the Court would be missing.

32 The Court also held, in paragraph 35 of the Judgment, that to allow a reasonable time which the
transmission of a declaration requires for it to take effect would introduce an element of uncertainty
into the Optional Clause régime. With respect, it was this rejection of a reasonable lapse of time
before a declaration could take effectin the Right of Passage case that had an unsettling effect on
that régime, albeit unintentionally. Following that Judgment, some States which had previously made
a declaration under Article 36, paragraph 2, of the Statute took measures to protect themselves
against the institution of surprise proceedings by introducing further reservations into their
declarations, in addition to that of reciprocity. The United Kingdom, for instance, amended its
declaration to include the following reservation:

“disputes in respect of which any other Party to the dispute has accepted the compulsory
jurisdiction of the International Court of Justice only in relation to or for the purpose of the
dispute; or where the acceptance of the Court's compulsory jurisdiction on behalf of any
other Party to the dispute was deposited or ratified less than twelve months prior to the
filing of the application bringing the dispute before the Court” (I.C.J. Yearbook 1959-1960,
p. 255).
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33 France, for its part, excluded disputes with any State which, at the date of the occurrence of
the facts or situations giving rise to the dispute, had not accepted the compulsory jurisdiction of the
Court.

34 Similar reservations have since been made by several other States to their declarations under
the Optional Clause system, and the trend seems to have continued. In other words, instead of the
certainty which the Courtin its Judgment in the Right of Passage case predicted, the experience
has been in the opposite direction. The Court indirectly acknowledged this when it stated in the
present Judgment that

“In order to protect itself against the filing of surprise applications, in 1965, Nigeria could
have inserted in its Declaration an analogous reservation to that which the United Kingdom
added to its own Declaration in 1958. Ten or so other States proceeded in this way. Nigeria
did not do so.” (Para. 45.)

In other words the Court is saying that a declaration under Article 36, paragraph 2, of the Statute
involves risks for a State and that, as a result of its decision in the Right of Passage case, States
have found it necessary and are deeming it necessary, in order to protect themselves against
surprise applications, to take measures which they had not understood Article 36, paragraph 4, to
entail when they first deposited their declarations.

35 ltis also Nigeria's contention that, when Cameroon filed its Application on 3 March 1994, it
acted prematurely and so failed to satisfy the requirement of reciprocity as a condition to be met
before the jurisdiction of the Court under Article 36, paragraph 2, of the Statute could be invoked
against it. Nigeria further contended that, for the consensual bond to exist between it and
Cameroon under Article 36, paragraph 2, invoking the jurisdiction of the Court implies that there
must exist not only “coincidence” and “reciprocity”, but mutuality as well, so that each would be in
the same position vis—a-vis the other as that other is in relation to itself. Nigeria further claimed that,
at the time Cameroon instituted its proceedings, it was in ignorance of any possibility of instituting
proceedings against Cameroon; thatignorance, it claimed, resulted in the lack of reciprocity.
Nigeria also claimed that the haste with which Cameroon filed its Application affected its position
adversely, including its position as a Respondent before this Court, since the resources it has had
to devote to these proceedings, both now and at the earlier interim measures phase, and the
harassment which it has suffered from Cameroon on the international plane, have had a clear and
substantial material dimension.

36 In answer to this contention, the Court stated, inter alia, and referred to its dictumin the Right
of Passage case, that “'the principle of reciprocity is not affected by any delay in the receipt of
copies of the Declaration by the Parties to the Statute’ (Right of Passage over Indian Territory,
Preliminary Objections, Judgment, I.C.J. Reports 1957, p. 147" (Judgment, para. 43).

37 Such response, with respect, does not seem to meet this particular objection of Nigeria. As |
understand it, the complaint is not about the delay as such, but one of substance, namely, that
reciprocity under the Optional Clause should ensure jurisdictional equality. To the extent thatan
application had been filed against a Party, but one which was not in a position to invoke the
jurisdiction of the Court had it felt the need to do so — to that extent, the jurisdictional equality
which should exist between the two Parties had not existed. Nigeria claims that, until it was informed
by the Registrar of the Application filed by Cameroon, it was notin a position to file a claim against
Cameroon, as it could not have been aware that Cameroon had become a party to the Optional
Clause system. It seems as if the proviso had envisaged this problem and solved it by enjoining the
Secretary-General to perform his statutory function of transmitting a declaration, and, since this
would allow for the receipt or acceptance of that declaration, reciprocal equality between the
Parties would have thus been established.

38 It may be argued that the lapse of a reasonable time before a declaration would be allowed to
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take effect would allow a State to modify its declaration. The customary norm governing the
modification is that a declaration cannot be modified after a dispute has developed. According to
the Court, as stated in the Nottebohm case:

“At the time when the Application was filed, the Declarations of Guatemala and of
Liechtenstein were both in force. The regularity of the seising of the Court by this
Application has not been disputed. The subsequent lapse of the Declaration of Guatemala,
by reason of the expiry of the period for which it was subscribed, cannot invalidate the
Application if the latter was regular: consequently, the lapse of the Declaration cannot
deprive the Court of the jurisdiction which resulted from the combined application of Article
36 of the Statute and the two Declarations.

An extrinsic fact such as the subsequent lapse of the Declaration ... by denunciation,
cannot deprive the Court of the jurisdiction already established.” (Nottebohm, Preliminary
Objection, Judgment, I.C.J. Reports 1953, pp. 122-123.)

39 To sumup on this point, since Nigeria's Declaration under Article 36, paragraph 2, of the
Statute was based on reciprocity, for there to have been reciprocal equality with Cameroon, Nigeria
should have been in a position in which, had it wanted to invoke the jurisdiction of the Court at the
same time as Cameroon filed its Application, it would have been able to do so. According to the
material before the Court, it was notin a position to exercise such a right had it wished to do so,
hence the element of reciprocal equality and mutuality was absent. The jurisdiction of the Court
cannot be imposed on a State against its clearly expressed will.

40 Nigeria, in its submissions, had also asked the Court to declare that the claims brought by the
Republic of Cameroon are inadmissible to the extent specified in the preliminary objections an
objection based on law and fact; in other words for the Court to rule on the Application other than
on its ultimate merits.

41 In my view, while making such a ruling, one way or the other, the Court should have resisted
the temptation of what could be read as taking a position on the merits of the matter, which is still in
the preliminary objection phase. As | understand the material presented to the Court, to rule on
whether the entire boundary between the countries is contested or whether or not the Courtis in a
position to delimit the maritime boundary when the rights of third countries could be involved would
not have required entering into the merits of the dispute. In paragraph 109 of the Judgment the
Court should have made it clear that the Court's jurisdiction cannot be established on the basis of a
declaration made under Article 36, paragraph 2, of the Statute, if such a declaration would be
contrary to the provisions of or obligations undertaken in a prior treaty otherwise than in conditions
laid down in that treaty. On the other hand, | am constrained to note that, by some of its holdings,
the Court would appear to have gone too far in taking positions which may appear prejudicial when
it reaches the merits phase of the matter and would in that regard have crossed the threshold on a
matter which is still at the jurisdictional and admissibility phase. There is a general recognition in the
jurisprudence of the Court that, during the preliminary phase of a matter before it, the Court could
not pre-empt — even in a remote way — its order, judgment or advisory opinion on the merits of a
case when deciding questions of jurisdiction.

Conclusion

42 In view of the reasons which | have advanced above, | regret that| cannot support the Court's
holding that it has jurisdiction to pass on Cameroon's Application. The decision of the Court should
have been governed by the provisions of the Statute. Jurisdiction cannot be imposed on a State
contrary to the clearly expressed provision of the Statute. The Court should not have allowed its
decision to be governed by the Judgment in the Right of Passage case. Itis also a matter of regret
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that the Court did not take this opportunity to review the decision in the Right of Passage case.

(Signed) Abdul G. Koroma.

Dissenting Opinion of Judge Ajibola
Judge Ajibola
Introduction: Why the case concerning Right of Passage over Indian Territory should be revisited.

First preliminary objection — Why the Court should not reject it — Questions of reciprocity —
Need to re-examine the requirements of Article 36 (2) and (4) of the Statute — Contractual
concept of good faith — Element of surprise and “unfriendly” act — Analysis and comparison of
the Right of Passage over Indian Territory case vis-a-vis this case — Differences and issue of
precedent — Other compelling considerations.

Third preliminary objection — Reason for disagreement with the decision of the Court —
Competence of Lake Chad Basin Commission — Whether LCBC is a regional agency within the
meaning of Article 52 of the Charter — Whether LCBC is a tribunal within the meaning of Article
95 of the Charter.

Fourth preliminary objection and reason for voting in favour.

Fifth preliminary objection and reason for voting against the decision of the majority Members of
the Court — Failure by the Court to address this objection as framed by Nigeria.

Sixth preliminary objection and reason for voting against the decision of the Court.

Seventh preliminary objection and reason for voting in favour of upholding the second part of
Nigeria's objection — Application and interpretation of Articles 74 and 83 of the United Nations
Convention on the Law of the Sea.

Eighth preliminary objection and reason for voting against the decision of the Court.

Reasons for voting in favour of the decision of the majority Members of the Court on the second
preliminary objection and the first part of the seventh preliminary objection.

Conclusion: The need for the Parties to come to Court by way of special agreement — Need for
caution.

Introduction

1 The first preliminary objection of Nigeria, filed on 17 December 1995 in this case, gives the Court
another opportunity once more to examine critically its case-law on the provision in Article 36 (2)
of the Statute, and more particularly Article 36 (4), which deals with the question of the Optional
Clause as it relates to the jurisdiction of the Court. Unfortunately, the Court decided to follow its
case-law in the Right of Passage over Indian Territory case of 1957, which | strongly disagree
with; hence my basic reason for appending this dissenting opinion to the Judgment of the Court. But
in addition to disagreeing with the Court with respect to its decision on the first preliminary objection
of Nigeria, in which this case-law — decided over 40 years ago — was reaffirmed, | also express
my disagreement with the decision reached by the Court on six other preliminary objections raised
by Nigeria.

I. The First Preliminary Objection

2 The first preliminary objection of Nigeria is the most important objection addressed to the Court,
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and was extensively argued by both Parties. In fact, if the objection had been accepted by the
Court, it would have disposed of the entirety of the Applications of Cameroon, filed on 29 March
1994 and 6 June 1994 respectively, and in my view the Court ought to have dismissed the
Applications on the basis of this objection.

3 Itappears to me that this first preliminary objection is fundamental and that it goes to the very
root of Cameroon's Application. The objection essentially concerns the interpretation of the
requirements of paragraphs 2 and 4 of Article 36 of the Statute of the Court. In order to reach a
decision on whether this preliminary objection should be rejected or upheld, some relevant issues
raised by Nigeria and Cameroon in their respective arguments and presentations require
examination.

4 Among these issues are:

1. Reciprocity or coincidence as expressed in Article 36 (2) in the phrase “in relation to any
other State accepting the same obligation”, and the use of the word “reciprocity” in the
Optional Clause Declaration of Nigeria .

2. The question of good faith and the element of surprise.
3. The requirements contained in Article 36 (4) of the Statute of the Court, namely:

“Such declarations shall be deposited with the Secretary—General of the United
Nations, who shall transmit copies thereof to the parties to the Statute and to the
Registrar of the Court.” (Emphasis added.)

4. The Judgment in the case concerning Right of Passage over Indian Territory (1.C.J.
Reports 1957, p. 125).

A. Reciprocity

5 The argument of Nigeria is that Cameroon, in lodging

“its Application on 29 March, acted prematurely and so failed to satisfy the requirement of
reciprocity as a condition to be met before the jurisdiction of the Court can be invoked
against Nigeria” (CR 98/1, p. 29).

6 Cameroon lodged its Optional Clause Declaration on 3 March 1994 and filed its Application three
weeks thereafter (i.e., on 29 March 1994), whereas Nigeria had accepted the Court's jurisdiction
under Article 36 (2) of the Statute as far back as 14 August 1965.

7 The argument of Cameroon is that this objection raised by Nigeria is “untenable”. Cameroon
argues that:

“According to international law pertinent in the matter as well as the firm jurisprudence of
this Court, a State party to the system of the Optional Clause may bring a case against
another State party to that system immediately after the deposit of its declaration of
acceptance with the Secretary—General of the United Nations.” (CR 98/3, p. 47, para. 54.)

It should be noted, in this preliminary objection, that there are two aspects with regard to the use
and application of the word “reciprocity”: the “statutory reciprocity” embodied in Article 36 (2) of
the Statute of the Court (i.e., “in relation to any other State accepting the same obligation”) and the
word “reciprocity” as used by Nigeria in its Optional Clause Declaration, wherein Nigeria
recognizes “as compulsory ipso facto and without special agreement, in relation to any other State
accepting the same obligation, that is to say, on the sole condition of reciprocity ...” (emphasis
added). Therefore, in order for Cameroon to invoke the jurisdiction of the Court against Nigeria it
must clear the two hurdles: (a) by satisfying the request for “reciprocity” indicated by Nigeria and
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also (b) by satisfying the “statutory reciprocity” under Article 36 (2) of the Statute.

8 A careful examination of Nigeria's Optional Clause Declaration has been the subject of
arguments by counsel on both sides and each has given different interpretations to the use of the
word “reciprocity”.

9 However, if words are to be given their ordinary meaning, Nigeria's Optional Clause Declaration
contains a clear expression of reciprocity in terms of coincidence, when it states, inter alia, “in
relation to any other State accepting the same obligation”, and another requirement of reciprocity
when it declares “on the sole condition of reciprocity”. The former requirement is worded exactly
as in Article 36 (2) of the Statute of the Court. Itis therefore not enough for Cameroon to have
attempted to satisfy the statutory requirement of reciprocity by filing its own Optional Clause
Declaration as Nigeria had done in 1965; it must also have ensured that the same was done in
good faith and not surreptitiously.

10 Whatis surreptitious about Cameroon's action? Itis its failure to notify Nigeria formally (perhaps
by a diplomatic note) of its intention to file this case before the Court. After all, both Parties are
neighbours. There are arguments on both sides that somehow Nigeria knew about the proposed
action of Cameroon, that it was announced in the media and discussed in some other forums like
meetings of the Organization of African Unity. This appears to me to beg the question. Nigeria ought
to have been formally notified; in my view, this is an apparent prerequisite which Cameroon cannot
ignore and which will later be elaborated upon.

B. The Requirement of Article 36 (4) of the Statute of the Court

11 Article 36 (4) makes it mandatory for any State filing its Declaration to deposit the same with the
Secretary-General of the United Nations. The Secretary—-General shall in turn transmit copies
thereof to the parties to the Statute and to the Court's Registrar. This paragraph was added to
Article 36 during the deliberations stage in Committee IV/1 at the San Francisco Conference.

12 Shabtai Rosenne, in The Law and Practice of the International Court, 1920-1996, referred to
the commentary of Hudson on this particular point. Hudson considered, “that the insertion of this
provision into the Statute was a ‘detail of housekeeping but one which, in view of uncertainties
which had arisen, might prove to be useful’” (Vol. I, p. 753). Neither Party denies that such a
declaration falls within the provision in Article 102 of the Charter of the United Nations, which also
requires the registration of such documents with the Secretariat. The issue here is not that
Cameroon failed to register the Optional Clause Declaration with the Secretary-General but that the
Declaration was not transmitted to Nigeria until nearly one year later. What then is the
consequence of this lapse, having regard to the fact that Nigeria demands reciprocity? Of course,
Nigeria's Optional Clause Declaration had since 1965 been communicated to all Members of the
United Nations, including Cameroon, and had been published since then. Reciprocity in this context
requires that Nigeria should have been informed about Cameroon's Optional Clause Declaration
before its Application was filed with the Court, to avoid being surprised and to be assured that
Cameroon had acted in good faith.

C. The Contractual Concept

13 Inits Judgmentin the Right of Passage case in 1957, the Court observed that by merely
depositing its declaration of acceptance with the Secretary—General of the United Nations, the
accepting State automatically becomes a party to the Optional Clause system in relation to any
other declarant State. The Court employed the word “contractual” and stated that: “The
contractual relation between the Parties and the compulsory jurisdiction of the Court resulting
therefrom are established ...” (Right of Passage over Indian Territory, Preliminary Objections,
Judgment, I.C.J. Reports 1957, p. 146.) If, therefore, such a deposit of a declaration of acceptance
is considered to be an offer to States parties to the Statute which have not yet deposited their
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declarations, the important question is when (ratione personae and ratione temporis) can it be
said that such an offer has been accepted by a new declarant State? The decision of the Courtin
1957 and in all other similar cases, like the Temple of Preah Vihear case, is that such an offer is
deemed to have been accepted on the date of the deposit of the new acceptance declaration with
the Secretary-General of the United Nations.

14 The Court stated in this case that:

“The only formality required is the deposit of the acceptance with the Secretary-General of
the United Nations under paragraph 4 of Article 36 of the Statute.” (Temple of Preah
Vihear, Preliminary Objections, Judgment, I.C.J. Reports 1961, p. 31.)

Although the subject of formation of contracts by correspondence varies from one domestic legal
systemto another, itis nevertheless indisputable that an offer must be communicated to the offeree
before a contract can be considered binding. Judge Badawi, in his dissenting opinion in the Right of
Passage case, confirmed this view when he observed:

“Whatever that moment may be, the position in the present case is that, in any event, and
whatever criterion or moment may be adopted with regard to the formation of a contract by
correspondence, it was prior to that moment. The present case is similar to one in which
there is an offer which has not yet been dispatched.” (Right of Passage over Indian
Territory, Preliminary Objections, Judgment, I.C.J. Reports 1957, p. 157.)

15 Itis difficult to perceive of a situation whereby a contractis considered as binding on a party
when that party is unaware of the content and terms of that contract. There is therefore a cardinal
prerequisite condition that the other party be notified that its offer had been accepted. This is the
obvious omission in this case. Nigeria was not informed about Cameroon's Declaration before it
(Cameroon) filed its Application before the Court. Further, in his dissenting opinion, Judge Badawi
concluded that: “The offer by Portugal, contained in its Declaration and addressed to the other
States, had not been accepted by India or, indeed, communicated to India.” (/bid., p. 156.)

16 When the Court was called upon by India in 1957 to decide on its preliminary objections, two
vital issues of substance (and not of procedure) were invoked in interpreting the provision in Article
36 (4); both conditions are patently mandatory because in both cases the word used in the Article
is “shall”. On the first condition, the Court rightly decided that the declaration must be deposited by
the declarant State with the Secretary—General of the United Nations. But the Court failed to require
compliance with the second prerequisite condition, that is to “transmit copies thereof to the parties
to the Statute and to the Registrar of the Court”. This also is a condition precedent which the
declarant State must comply with before it can validly invoke the jurisdiction of this Court. There is
no other ordinary meaning or interpretation (in accordance with Article 31 of the 1969 Vienna
Convention on the Law of Treaties) that would ensure that both conditions are given the same
interpretation and meaning. Such a transmission is the only valid and binding means of official
notification to other States parties, and in this case to Nigeria. To enable Cameroon to file a proper
application before the Court there is essentially the need for Nigeria to have been notified of
Cameroon's Declaration, but which was not done until eleven-and-a-half months thereafter, by
which time Cameroon had filed its Application. Regrettably the Court has consistently followed its
1957 decision for over forty years, on the basis on this case-law in Right of Passage over Indian
Territory.

17 The reasoning of the Court that the requirement of transmission is purely procedural was based
on the view that to state otherwise could bring about uncertainty as to the moment when
jurisdiction can be invoked. But all that is required of the declarant State is to ensure from the Office
of the Secretary—-General of the United Nations that this condition of transmission has been met by
the Secretariat before filing its application, just as it should ensure that its instrument of declaration
had been properly deposited with the Secretary—General. A declarant State which knows that the
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condition of transmission is a prerequisite, like the deposit, would ascertain that both conditions
have been fulfilled before filing its application; in my view, the issue of uncertainty can thereby be
disposed of without much waste of time. If the requirement of transmission is made compulsory, the
declarant State would nevertheless comply with both conditions by making the necessary enquiry
with the Secretary-General of the United Nations.

18 One other point that could have persuaded the Courtin 1957 to decide that the issue of
transmission is merely procedural concerned the nature of India's Declaration of Acceptance of 28
February 1940, in which it accepted the jurisdiction of the Court for a specified period “from today's
date”. This is the obvious difference between the case on Right of Passage over Indian Territory
and the present case. Nigeria's Declaration is based on reciprocity and as such itis essential that it
be given due notice and effect.

D. Good Faith and the Element of Surprise

19 Itis Nigeria's argument that Cameroon's Application to the Court came as a surprise and was
perhaps filed in a clandestine manner. Nigeria further alleges the absence of good faith on the part
of Cameroon. Cameroon denies all these accusations and states that Nigeria was informed about
Cameroon's intention to bring the action before the Court. Cameroon refers to an earlier meeting
where it mentions arbitration as a means of resolving the dispute.

20 Since 1957, when the Court decided the case on Right of Passage over Indian Territory, the
doctrine of good faith in international law has further developed considerably. There is the Friendly
Relations Declaration of the General Assembly of 1970 (General Assembly resolution 2625 (XXV)),
which enjoins States to fulfil in good faith obligations assumed by them in accordance with the
Charter. Article 26 of the Vienna Convention on the Law of Treaties of 1969 also provides that
“every treaty in force is binding upon the parties to it and must be performed by themin good
faith”. The Charter of the United Nations, in paragraph 2 of its Article 2, requires that Members shall
fulfil in good faith their obligations under the Charter. The Court has also made reference to the
principle of good faith in much of its case-law. In 1974, in the case concerning Nuclear Tests (New
Zealand v. France), the Court observed that:

“One of the basic principles governing the creation and performance of legal obligations,

whatever their source, is the principle of good faith. Trust and confidence are inherentin

international co-operation, in particular in an age when this co-operation in many fields is
becoming increasingly essential.” (I.C.J. Reports 1974, p. 473, para. 49.)

21 One issue of good faith that is very relevant to this particular preliminary objection is the case
concerning Military and Paramilitary Activities. In this case, the United States purported to acton
6 April 1984 in such a way as to modify its 1946 Declaration, which in fact sufficiently and
immediately barred the Application filed by Nicaragua on 9 April 1984. (Nicaragua had filed its
Optional Clause Declaration on 24 September 1929.)

22 In that case, the Court found that there was sufficient basis for its jurisdiction. In its Judgment,
the Court observed as follows:

“But the right of immediate termination of declarations with indefinite duration is far from
established. It appears from the requirements of good faith that they should be treated, by
analogy, according to the law of treaties, which requires a reasonable time for withdrawal
from or termination of treaties that contain no provision regarding the duration of their
validity. Since Nicaragua has in fact not manifested any intention to withdraw its own
declaration, the question of what reasonable period of notice would legally be required
does not need to be further examined: it need only be observed that from 6 to 9 April

would not amount to a ‘reasonable time'.” (Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility,
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Judgment, I.C.J. Reports 1984, p. 420; emphasis added.)

23 If therefore the Court has moved a step ahead since pronouncing its Judgmentin 1957 in the
Right of Passage case by accepting the requirement of good faith as a prerequisite for the
termination of an Optional Clause declaration, it stands to reason that it could now move further and
do the same in this case.

24 ltis the view of the Court that the principle of good faith plays an important role in Optional
Clause declarations with regard to reciprocity.

25 The Court observed further in the same Nicaragua case that:

“In fact, the declarations, even though they are unilateral acts, establish a series of
bilateral engagements with other States accepting the same obligation of compulsory
jurisdiction, in which the conditions, reservations and time-limit clauses are taken into
consideration. In the establishment of this network of engagements, which constitutes
the Optional Clause system, the principle of good faith plays an important role; the Court
has emphasized the need in international relations for respect for good faith and
confidence in particularly unambiguous terms ...” (Military and Paramilitary Activities in
and against Nicaragua (Nigaragua v. United States of America), Jurisdiction and
Admissibility, Judgment, |.C.J. Reports 1984, p. 418; emphasis added.)

26 If, ex hypothesi, Nigeria, being aware of the fact that Cameroon was about to file its Application
on 29 March 1994 had withdrawn its Optional Clause Declaration, say on 26 March 1994, putting
Cameroon in a situation similar to that of Nicaragua, the Court would have decided that Nigeria did
not act in good faith and that such withdrawal would not invalidate the Application of Cameroon.
The Court is now being asked to deal with “the other side of the coin” and, in my opinion, it ought to
give a “reciprocal judgment” by rejecting the Application of Cameroon as an application filed mala
fide.

27 It has been strongly canvassed by Cameroon that instituting proceedings before the Court
cannot be considered an unfriendly act. However, it is the practice among States that cases are
addressed to the Court when negotiation and agreement have failed. It is not unusual for States to
consider litigation as an unfriendly act especially in the absence of a Special Agreement. A good
example is found in the steps taken by Peru and Colombia in the Asylum case of 1950, before the
Application was eventually filed by Colombia on 15 October 1949. The “Act of Lima” agreement
sighed on 31 August 1949, which permits either of the parties to file its application before the Court,
states in its second paragraph thus:

“The Plenipotentiaries of Peru and Colombia having been unable to reach an agreement on
the terms in which they might refer the dispute jointly to the International Court of Justice,
agree that proceedings before the recognized jurisdiction of the Court may be instituted on
the application of either of the Parties without this being regarded as an unfriendly act
toward the other, or as an act likely to affect the good relations between the two
countries. The Party exercising this right shall, with reasonable advance notice, announce
in a friendly way to the other Party the date on which the application is to be made.”
(Asylum, Judgment, I.C.J. Reports 1950, p. 268; emphasis added.)

It is therefore not unusual for a State to consider an application filed with the Court as “unfriendly”
when the same is done without notice from the applicant or from other expected sources.

E. The Case Concerning Right of Passage over Indian Territory

28 Two points have to be considered under this heading:

(a) thatthe presentcase is easily distinguishable from the Right of Passage case;

From: Oxford Public International Law (htip://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Dechert LLP Paris; date: 02 October 2015



(b) that, even ifitis not distinguishable from the Right of Passage case, the Court ought not
to follow that precedent.

(a) The differences

29 First, it can be clearly observed that the issue of good faith was not strongly canvassed by
India, whereas in Nigeria's case absence of good faith on the part of Cameroon was strongly
argued on the basis of the available facts and the law.

30 Secondly, on 28 February 1940, when India made its Optional Clause Declaration, it accepted
the jurisdiction of the Court for a specified period “from today's date” (Right of Passage over Indian
Territory, Preliminary Objections, Judgment, I.C.J. Reports 1957, p. 146). There is no such
provision in Nigeria's Declaration; on the contrary it demands reciprocity from any declarant State.

31 The issue of reciprocity was not strongly canvassed by India, unlike Nigeria, and as a result the
Court did not put much emphasis on it. The situation in the present case is different from the
situation in the Right of Passage case, which concerned certain enclaves in India, the right of
passage to which Portugal claimed. In the present case Cameroon is seeking a determination of all
its land and maritime boundaries with Nigeria. Again in the present case, third States' rights are
involved. In the Lake Chad area the interests of Chad and Niger are involved, and within the
maritime area the interests of Equatorial Guinea, Sao Tome and Principe, and Gabon are involved.

(b) The issue of precedent
32 As a prelude to his book Precedent in the World Court, Judge Mohamed Shahabuddeen writes:

“Decisions of the International Court of Justice are almost as replete with references to
precedent as are decisions of a common law court. Even though previous decisions are
not binding, the Court relies upon them as authoritative expressions of its views on
decided points of law.” (Emphasis added.)

33 The principle of stare decisis does not apply in this Court and, that being so, it has no rule of
precedent. Article 59 of the Court's Statute expressly states that a decision of the Courtis only
binding between the parties and in respect of that particular case. Article 62 of the Statute permits
a State which considers that it has an interest of a legal nature which may be affected by the
decision of the Court in a particular case to file a request to the Court for permission to intervene.

34 In practice, however, the Courtin most cases relies upon and follows its previous decisions.

35 While that practice is desirable in order to ensure some degree of certainty in the jurisprudence
of the Court, there are occasions when itis necessary for the Court, for one reason or the other,
not to follow its previous decisions. The present case is just such a case.

36 This latter practice is not unknown in the Court and had been employed in a few cases: in the
case concerning Interpretation of Peace Treaties with Bulgaria, Hungary and Romania the Court
declined to follow the strict rule which it had laid down in the Status of Eastern Carelia case
regarding the rendering of an advisory opinion. Similarly, in the Barcelona Traction case the Court
did not follow its decision in the Nottebohm case on the issue of diplomatic protection.

37 Of recent, Shabtai Rosenne has taken a keen interest in cases connected with Optional Clause
declarations under Article 36 (4) vis—a-vis the Right of Passage case. He observed in his recent
publication, An International Law Miscellany:

“In the present Court this litigation tactic has been followed in five cases of high political
implication: Nuclear Tests (Australia v. France) case, the Aegean Sea Continental Shelf
case, the Military and Paramilitary Activities in and against Nicaragua case, and the two
cases Questions of Interpretation and Application of the 1971 Montreal Convention

From: Oxford Public International Law (htip://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Dechert LLP Paris; date: 02 October 2015



arising from the Aerial Incident at Lockerbie. What is more, in all of these cases the
phenomenon of the ‘unwilling respondent’ (in the first and third, a permanent member of
the Security Council) was encountered, and in the first two of those cases, that unwilling
respondent refused to have any partin the proceedings, all adding to the difficulties of
jurisdiction and admissibility.

The existence of this well-established procedure coupled with the last five precedents
raises serious doubts about the continued unchecked application of the doctrine accepted
by the Courtin the Right of Passage case. Paragraph 4 was inserted into Article 36 of the
Statute at the San Francisco Conference almost as a matter of routine, and like any textitis
open to more than one interpretation. Since then, important developments have taken
place both as regards the general law of the depositary of multilateral instruments,
formulated for the first time (as stated) in the Vienna Conventions, and in State practice as
exemplified in the cases mentioned.” (P. 92.)

And finally he offered some suggestions, as follows:

“The question can be asked whether what has occurred since the Right of Passage case
does not justify a reconsideration of the doctrine of that case should an opportunity to do
so presentitself. At all events, itis to be hoped that should occasion arise for a revision of
the Statute, more attention will be paid to the implications of Article 36, paragraph 4, than
was given in 1945, and that a method will be found to protect States which have accepted
the jurisdiction under paragraph 2 from the surprise deposit of a declaration in New York
and the immediate institution of proceedings accompanied by a request for the indication
of interim measures of protection before the respondent can be (not‘is’) aware that the
declaration has been deposited; and that the provisions regarding the making of
declarations, their modification and their termination and other related instruments, will be
co-ordinated with what is now established law and practice regarding the exercise of the
functions of the depositary of multilateral treaties and other international instruments.”
(Rosenne, op. cit., pp. 92-93.)

38 Fromall that has been said and quoted above, itis clear that the decision in the case
concerning Right of Passage over Indian Territory should generally be revisited and to regard
such case-law as bad law, because the decision failed to take into proper consideration the
second mandatory condition provided in Article 36 (4) of the Statute of the Court, namely that
States parties “shall” be notified before jurisdiction can be invoked by any declarant State. Both
conditions, of “deposit” and “transmission”, are mandatory, as set forth in that paragraph 4 of
Article 36, which provision must be complied with by any litigant State that intends to file its
application.

F. Other Compelling Considerations

39 So many circumstances of this particular case are sufficiently compelling as to persuade the
Court to accept the argument of Nigeria, even on objective grounds. Firstly, Nigeria and Cameroon
are neighbours and will remain so for all time, and it is therefore not in the interests of peace and
good neighbourliness in that region that one Party should be dragged to the Court against its wish.
The record before the Court is that both Parties are already involved in the settlement of some of
the dispute. Delimitation and demarcation have been effected in some areas and it will be in bad
faith that the matter is brought to the Court while other means of settlement of the Parties' dispute is
pending.

40 Moreover, many cases of delimitation in land and maritime disputes have been instituted in this
Court by way of Special Agreement. A very recent and successful example is the case concerning
the Territorial Dispute (Libyan Arab Jamahiriya/Chad), which was concluded and judgment
delivered on 3 February 1994; by the end of May of that year Libya had complied with the
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Judgment of the Court. There are ten other similar cases: Minquiers and Ecrehos (United
Kingdom/France), 1.C.J. Reports 1953, p. 47; Sovereignty over Certain Frontier Land
(Belgium/Netherlands), I.C.J. Reports 1959, p. 209; North Sea Continental Shelf (Federal Republic
of Germany/Denmark; Federal Republic of Germany/Netherlands), I.C.J. Reports 1969, p. 3;
Continental Shelf (Tunisia/Libyan Arab Jamahiriya), I.C.J. Reports 1982, p. 18; Delimitation of the
Maritime Boundary in the Gulf of Maine Area (Canada/United States of America), I.C.J. Reports
1984, p. 246; Continental Shelf (Libyan Arab Jamahiriya/Malta), 1.C.J. Reports 1985, p. 13; Frontier
Dispute (Burkina Faso/Republic of Mali), I.C.J. Reports 1986, p. 554; Land, Island and Maritime
Frontier Dispute (El Salvador/Honduras: Nicaragua intervening), I.C.J. Reports 1992, p. 351; and
the pending territorial disputes Maritime Delimitation and Territorial Questions between Qatar and
Bahrain and Kasikili/Sedudu Island (Botswana/Namibia).

41 Three further cases were instituted by unilateral application: Temple of Preah Vihear
(Cambodia v. Thailand), I.C.J. Reports 1962, p. 6; Aegean Sea Continental Shelf (Greece v.
Turkey), 1.C.J. Reports 1978, p. 3; and Maritime Delimitation in the Area between Greenland and
Jan Mayen (Denmark v. Norway), 1.C.J. Reports 1993, p. 38; however, these cases deal either with
maritime delimitation or with frontier disputes, but not with both as in the present case.

42 |tis a well-accepted fundamental principle of international law that the jurisdiction of the Court
is based on consent of the States involved. The Court echoed this view in the recent case of
Maritime Delimitation and Territorial Questions between Qatar and Bahrain:

“There is no doubt that the Court's jurisdiction can only be established on the basis of the
will of the Parties, as evidenced by the relevant texts.” (Jurisdiction and Admissibility,
Judgment, I.C.J. Reports 1995, p. 23, para. 43.)

Rosenne also comments as follows on this same established principle:

“There exists an uncontroverted principle of general international law according to which
no State is obliged to submit any dispute with another State or to give an account of itself to
any international tribunal. The agreement of the parties to the dispute is the prerequisite to
adjudication on the merits.” (The Law and Practice of the International Court, 1920-1996,
Vol. Il, p. 563.)

With this consensual basis of jurisdiction, it can be strongly argued in this case that unless such
consentis genuinely given, and not forced, the Court should exercise judicial caution in
proceeding with the case on its merits. Nigeria's objection is premised on the argument that the
Application was a surprise and that Nigeria was not given the prerequisite notice either by
Cameroon or by the Secretary—General of the United Nations before the Application was filed by
Cameroon.

43 In a similar vein itis also important for the Court to consider the issue of justice underpinning
this preliminary objection, and ask whether a jurisdiction forced on Nigeria, as an unwilling
Respondent, would promote peace and good neighbourliness between the Parties and in that
region. This concept of justice is not abstract; itis to be defined and determined in accordance with
the provision in Article 2, paragraph 3, of the Charter. Jurisdiction is defined by Rosenne as follows:

“Broadly speaking the expression jurisdiction refers to the power of the Court to ‘do
justice’ between the litigating States, to decide the case before it with final and binding
force on those States. The expression ‘do justice’ has been used by the Court several
times, notably in the UNAT advisory opinion.” (The Law and Practice of the International
Court, 1920-1996, Vol. I, p. 536.)

44 ltis for all the reasons stated above that | felt convinced that the Court ought to uphold the first
preliminary objection of Nigeria and, therefore, dismiss the Applications of Cameroon.
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Il. The Third Preliminary Objection

45 The third preliminary objection of Nigeria is that “the settlement of boundary disputes within the
Lake Chad region is subject to the exclusive competence of the Lake Chad Basin Commission” (CR
98/5, p. 64). Nigeria argues that the provisions of the Statute of the Lake Chad Basin Commission,
annexed to an agreement dated 22 May 1964, are binding on the four States which are signatories
to that agreement, including Cameroon. It argues further that the provisions of the Statute coupled
with the agreements and other understandings between the four States parties to the Agreement
are binding on them, and thus Cameroon cannot file its Application under Article 36 (2) of the
Statute of the Court. The two other members of the Commission are Chad and Niger. Cameroon
denies the meaning that Nigeria attaches to the function and power of the Commission. Both Parties
refer to the Statute of the Commission as well as the assignments given to it by the four member
States of the Commission.

46 A careful examination of the duties of the Commission is more than sufficient to confer on it the
task of dealing with all the requests that are now being submitted by Cameroon to this Court. These
assignments can be viewed in two parts: those that are contained in the Statute, i.e., under Article
IX, paragraphs

“(c) to maintain the liaison between the High Contracting parties with a view to the most
effective utilization of the waters of the Basin;

(d) to follow the progress of the execution of surveys and work in the Chad Basin as
envisaged in the present Convention, and to keep the Member States informed at least
once [a] year thereon, through systematic and periodic reports which each State shall
submit to it;

(g) to examine complaints and to promote the settlement of disputes and the resolution
of differences” (emphasis added),

and those that are assigned to the Commission by the authority of the member States. As evidence
of this, two sub-commissions of experts were, inter alia, assigned to carry out the demarcation and
delimitation of borders in the Lake Chad area, having as their working documents various
conventions and agreements concluded between the former colonial Powers. Itis important to
emphasize that the sub-commissions were assigned the duty not only to delimit boundaries but
also to demarcate the same. This exercise was carried out between 1989 and 1990; by 1994 the
assignment had been fully completed and awaited the signing and ratification of the pertinent
document by individual Heads of State. Although the document was ratified by Cameroon last year
(after this case had been filed in the Court), Nigeria did not respond accordingly, presumably
because of the Application of Cameroon pending in the Court.

47 One important and convincing argument in favour of upholding this preliminary objection is the
fact that the Commission had already carried out and completed the work that the Court is now
called upon by Cameroon to carry out. The four member States are not disputing the final work of
the Commission and all that is left to be done is the ratification of the resulting instrument. Apart
from the fact thatiitis difficult, under the circumstances, to establish a case of any dispute between
Nigeria and Cameroon within the Lake Chad Basin (except for Darak and adjacentislands), it can
be concluded that the Parties, having submitted their claims to the Commission, are bound by its
decision. The enigma, or the confusion, that might arise in this regard is the apparent bifurcation of
judicial authority within the Lake Chad Basin which could occur if all the four member States agreed
to ratify the Commission's instrument in the future.

48 In its further argument Nigeria refers to Article 52 of the United Nations Charter, and considers

the Commission's assignment as being within the framework of regional arrangements “or agencies
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for dealing with such matters relating to the maintenance of international peace and security as are
appropriate for regional action ...”. The question here is whether the Lake Chad Basin Commission
can be regarded as a regional organization. In my view, the Commission can be so regarded and
therefore qualifies as coming under Article 52 of the Charter. The reason for this is not far-fetched:
as already mentioned, paragraph IX (g) of the Commission's Statute empowers the Commission to
examine complaints, promote settlement of disputes and resolve differences. The maintenance of
international peace and security, as stipulated in Article 52 (1) of the Charter, is in accord with the
assignments conferred on the Commission by this regional group of States.

49 Another point raised by Nigeria during its argument in the oral proceedings concerns Article 95
of the United Nations Charter, which provides that:

“Nothing in the present Charter shall prevent Members of the United Nations from entrusting
the solution of their differences to other tribunals by virtue of agreements already in
existence or which may be concluded in the future.”

The crucial question here is whether the Lake Chad Basin Commission is a tribunal. To my mind itis,
because it is vested with all the powers, functions and duties of a tribunal and it is competent to act
as one. The word “tribunal” is a generic term that encompasses various dispute setdlement
jurisdictions. In Law Terminology, a document of the United Nations, the word “tribunal” is defined
as “person or body exercising adjudicatory functions outside the regular judicial system, i.e.
exercising quasi-judicial functions”; tribunals are referred to as:

“often established by statutory authority, in which case they are sometimes called
statutory tribunals. Although outside the regular judicial system they are nevertheless
subject to the supervisory jurisdiction of the High Court of Justice by the process of judicial
review. They may be called tribunal, board, commission, committee or council and are
divided into three categories: administrative tribunal, domestic tribunal, tribunal of enquiry
..." (Emphasis added.)

After all, the assignment of the Commission includes not only the delimitation and demarcation of
boundaries within the Lake Chad Basin; it also includes the function of dispute settlement and it
therefore qualifies as an arbitral or administrative tribunal, as the case may be. Hence Nigeria
rightly invokes the provision in Article 95 of the Charter. An examination of Article 94 of the Charter,
which deals with the issue of compliance “with the decision of the International Court of Justice”,
clearly distinguishes this Court from the establishment of such a tribunal as that envisaged in Article
95 as an alternative body that could be set up instead of an application being filed with the Court.

50 One pointis therefore clear with regard to this preliminary objection: that the Commission had
been assigned and is still seised of the duty to delimit and demarcate the boundary between both
Parties in the Lake Chad Basin, and the subsequent assignment of the same work to the Court s,
therefore, inadmissible. Hence my conclusion that the Court lacks jurisdiction. Furthermore, the
Commission's assignment, carried out for and on behalf of the four member States, is a joint affair,
apparently indivisible. Both Parties in the present case are therefore obliged to recognize and abide
by the exclusive competence of the Lake Chad Basin Commission.

51 Finally on this preliminary objection, there is need for a note of caution: that the Court should
not be called upon to carry out what has already been accomplished by the Parties through the
Commission.

52 For all these reasons itis my view that the third preliminary objection of Nigeria should be
upheld.

Ill. The Fourth Preliminary Objection
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53 The Courtrejects the fourth preliminary objection of Nigeria that:

“The Court should not in these proceedings determine the boundary in Lake Chad to the
extent that that boundary constitutes or is constituted by the tripoint in the Lake.”
(Preliminary Objections of Nigeria, Vol. |, p. 84, para. 4.12.)

However, | hold a contrary view. The reason for so doing is that, having regard to the position of
the tripoint, itis difficult if not impossible to entertain the request of Cameroon.

54 Cameroon disagrees with this preliminary objection and argues that the case-law of the Court
does not support the argument of Nigeria. Both Parties made mention of the Frontier Dispute
(Burkina Faso/Republic of Mali), where the Chamber of the Court conceded that it had jurisdiction
to adjudicate on the case notwithstanding the fact that the endpoint of the frontier lies on the
frontier of another, third State. The view of Cameroon is that the Frontier Dispute case, as well as
the case of the Territorial Dispute (Libyan Arab Jamahiriya/Chad), are case-law that cannot be
distinguished from this present case as claimed by Nigeria.

55 As | have mentioned earlier in this opinion, a case of this nature requires the unequivocal
consensus of both Parties to enable the Court to be seised of the matter. For example, both the
Frontier Dispute and Territorial Dispute cases were brought before the Court by Special
Agreement. Another important factor in favour of Nigeria's argument is the fact that its interests and
those of Chad and Niger are interwoven within the Lake Chad Basin, in respect of which the
Commission has performed its obligations of demarcation and delimitation.

56 But the position of Chad with regard to the tripoint is more relevantin this case when compared
to the cases of Frontier Dispute and Territorial Dispute. Mention has been made of earlier clashes
between Nigeria and Chad in the same area which might or might not affect the tripoint. It can
therefore be said that the interests of Chad and to some extent those of Niger constitute the
subject-matter of this case which, to my mind, cannot be heard on the merits without Chad
intervening as a party. Of course the immediate answer on this could be the invocation of Article 59
of the Statute, in that the decision of the Court is binding only on the parties. However, this is a
case which is in line with the cases of East Timor (Portugal v. Australia) and Certain Phosphate
Lands in Nauru (Nauru v. Australia). The earlier case of Monetary Gold Removed from Rome is
also relevant here. The point has been made by Cameroon that its Applications relate only to the
issue of the boundary between it and Nigeria. The issue here is not what Cameroon files or says but
what, practically, is on the ground as to the position of the tripoint between Chad and the Parties.
Quite definitely, the frontier between Cameroon and Nigeria will affect the frontier between
Cameroon and Chad by virtue of the tripoint. A desirable situation that would certainly confer
jurisdiction on the Court would be the seising of the Court by way of special agreement between
Cameroon, Nigeria and Chad. For all these reasons my conclusion is that the fourth preliminary
objection of Nigeria ought to be upheld.

IV. The Fifth Preliminary Objection

57 In my view, the Court ought to uphold the fifth preliminary objection as framed by Nigeria which
regrettably it rejected, hence my disagreement with the decision of the Court. There are two
important reasons which underlie my decision to take a contrary view to that of the Court: in effect
the Court has failed to respond to the preliminary objection as framed and presented by Nigeria,
and further the conclusions reached by the Court are contradictory in terms.

58 Nigeria in its fifth preliminary objection maintains that there is no dispute between it and
Cameroon “concerning boundary delimitation as such throughout the whole length of the boundary
from the tripoint in Lake Chad to the sea”. It maintains that there simply is no evidence of such a
dispute, either in Cameroon's original Application or in its Additional Application filed on 6 June
1994. It went further to particularize the objection as follows:

From: Oxford Public International Law (htip://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. Subscriber:
Dechert LLP Paris; date: 02 October 2015



“(1) there is no dispute in respect of the boundary delimitation as such within Lake
Chad, subject to the question of title to Darak and adjacent islands inhabited by
Nigerians;

(2) there is no dispute relating to the boundary delimitation as such from the tripoint
in Lake Chad to Mount Kombon;

(3) there is no dispute relating to the boundary delimitation as such between
Boundary Pillar 64 on the Gamana River and Mount Kombon; and

(4) there is no dispute relating to the boundary delimitation as such between
Boundary Pillar 64 on the Gamana River and the sea” (Preliminary Objections of
Nigeria, Vol. |, p. 87).

Cameroon denies the assertion of Nigeria and argues that in fact there are not only disputes within
the Lake Chad Basin area and on the frontier to the sea but that there are also maritime delimitation
disputes. The question put to Nigeria by the Court was not limited to the land boundary but speaks
of the whole boundary. Consequently, in the conclusion reached by the Court, its finding is that
there is a dispute between the Parties concerning the “boundary as a whole”. Itis thus clear that,
strictly speaking, the fifth preliminary objection of Nigeria as put before the Court has not been
specifically addressed. The Court ought to have limited itself to the preliminary objection as framed
by Nigeria and therefore it cannot be said that the fifth preliminary objection of Nigeria has been
properly dealt with.

59 As claimed by Nigeria there has been partial demarcation of the boundary. In fact, Nigeria
points out that “something a little over 200 miles of the present boundary has been clearly
demarcated by the erection of boundary pillars” (CR 98/2, p. 21). This is not denied by Cameroon.
Nigeria goes further to state:

“Even taking a generous view of the extent of the boundary affected by these local
incidents (say, ¥4 of a mile of boundary for each ‘incident’) they concern, even if all of
them were relevant (which they are not), perhaps some 10 or a dozen miles of its length.
That cannot be taken as representing doubt or dispute as to the whole length of that
1,000-mile boundary.” (CR 98/2, p. 25.)

Thus it may be concluded that, contrary to the claim of Cameroon, the area in dispute can be
considered as relatively minor or even negligible. In any case, atleastitis clear from the alleged
facts of the incidents and disputes presented by the Parties that there is no question of the entire
length of the boundary from Lake Chad to the sea being in dispute.

60 Another aspect of Nigeria's fifth preliminary objection concerns the legal and geographical
scope of the boundary dispute. It appears that, in the view of the Court, Nigeria has not definitively
made its position clear regarding the course of the boundary, or at least does not agree with the
claim of Cameroon. Equally, the Court cannot ascertain from the answer given by Nigeria (based on
the question put to it as already referred to) what s its own view of the legal scope of the dispute
either now or in the future. Since Nigeria has not filed its Counter-Memorial, it is not bound to
disclose its line of defence at this stage of the procedure. Hence, as concluded by the Court, “the
exact scope of this dispute cannot be determined at present” (Judgment, para. 93). Yet the Court
still concluded that “a dispute nevertheless exists between the two Parties, at least as regards the
legal bases of the boundary” (ibid.). In my view, these are contradictory statements which I do not
agree with. In fact, Cameroon's claimin its Application ought to have been restricted to the disputed
boundary locations and area of incidents, which amount to less than 5 per cent of the entire
boundary.

61 Again, the Court ought to have restricted its Judgment to the preliminary objection as framed by
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Nigeria, and amplified therein under the enumerated four points. Based on this view, the Court
initially and rightly concluded that: “On the basis of these criteria, there can be no doubt about the
existence of disputes with respect to Darak and adjacentislands, Tipsan, as well as the Peninsula
of Bakassi.” (Paragraph 87 of the Judgment.)

62 The Court should therefore have concerned and indeed limited itself exclusively to this clear
area of boundary disputes, undenied by both Parties. This view is further confirmed by the Court
when it observes:

“All of these disputes concern the boundary between Cameroon and Nigeria. However,
given the great length of that boundary, which runs over more than 1,600 km from Lake
Chad to the sea, it cannot be said that these disputes in themselves concern so large a
portion of the boundary that they would necessarily constitute a dispute concerning the
whole of the boundary.” (Para. 88.)

63 In effect, the Court on this preliminary objection considered the entire area from Lake Chad to
the sea as being in dispute rather than the locations referred to by Nigeria.

64 The Court's failure to limit its decision to the preliminary objection of Nigeria as framed calls into
question its Judgment in view of the non ultra petita rule. The Court addressed a similar matter in
submissions in the Asylum case (I.C.J. Reports 1950, p. 402). Itis not for the Court to expand or
enlarge the scope of the preliminary objection as framed and presented by an applicant, nor is the
Court called upon to modify it suo motu; the objection must be considered and decided upon as
put forward by the Applicantin its preliminary objection.

65 For example, France and the United Kingdom, in their Special Agreement in the Minquiers and
Ecrehos case, asked the Court to decide which of the parties owns these group of islands. The
Court might perhaps have decided that the islands had the status of “res nullius” or of
“condominium” (I.C.J. Reports 1953, p. 52), but it was obliged to restrict itself to determining “which
of the Parties has produced the more convincing proof of title to one or the other of these groups,
or to both of them” (ibid.).

66 Rosenne, in The Law and Practice of the International Court, 1920-1996, is of the opinion that,

“in principle itis the duty of the Court, in deciding on the basis of international law the
disputes that are submitted to it, to limit itself to the terms of its remit — the special
agreement, the submissions, or the question put for an advisory opinion, as the case may
be. This — the non ultra petita rule — gives the parties the last word in the ability of the
Court to settle their dispute.” (Vol. I, p. 173.)

67 In conclusion, had the Court followed this principle and restricted itself to the content of the fifth
preliminary objection, as formulated and argued by Nigeria, it might have arrived at a decision
different from the one reached in regard to this objection.

68 Itis for all these reasons that | have voted against the decision of the Court.

V. The Sixth Preliminary Objection

69 | voted against the decision on the sixth preliminary objection because | am convinced that
Nigeria is justified in its objection that the Application filed by Cameroon does not meet the required
standard of adequacy as to the facts on which its Application is based, particularly in relation to the
dates, circumstances and precise locations of the alleged incursions and incidents by Nigeria, in
alleged breach of its international responsibility. A careful perusal of Cameroon's Applications
reveals incongruities, irregularities, imprecision and mistakes.

70 Some of these incongruities are patent from the Applications as filed on 29 March 1994 and 6
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June 1994. With reference to the requirement to be satisfied by Cameroon, its Applications must
specify,

“as far as possible the legal grounds upon which the jurisdiction of the Court is said to be
based; it shall also specify the precise nature of the claim, together with a succinct
statement of the facts and grounds on which the claim is based” (Art. 38 (2) of the Rules;
emphasis added).

While it is true that Cameroon sufficiently specified the legal grounds upon which its Applications
are based, it has, however, failed to specify adequately the precise nature of the claimor to
provide a “succinct statement of the facts and grounds on which the claimis based”.

71 For Cameroon to invoke Nigeria's international responsibility and consequent obligation to make
reparation, itis not enough for Cameroon to make general and unsubstantiated statements about
incidents. Cameroon must supply full particulars of the place, the time and the nature of the alleged
incidents, and also make it clear precisely how these were serious enough to call into question
Nigeria's international responsibility as recognized by international law.

72 Itis true, as the Court stated, that “succinct” does not mean “complete”, but it connotes
conciseness, and thatis a requirement which Cameroon failed to satisfy in its Applications. In its
oral argument Nigeria contended that

“the respondent State, and the Court, need, as a minimum, to know four things — the
essential facts about what is alleged to have occurred, when it is supposed to have taken
place, precisely where itis supposed to have taken place (especially in relation to any
relevant boundary), and why the Respondent is thought to bear international responsibility
for the incident” (CR 98/2, p. 28).

73 In its pleadings Cameroon stated that, in order to establish Nigeria's responsibility, its
Applications were only indicative of the nature of such responsibility and that the allegations
contained therein would be amplified when the matter reached the merits stage.

74 However “indicative” such a statement may be, it must be sufficiently clear as to the nature of
Nigeria's responsibility. And since Cameroon fails in this regard, the Court ought not to reject
Nigeria's sixth preliminary objection.

V1. The Seventh Preliminary Objection

75 The seventh preliminary objection of Nigeria contends that there is “no legal dispute
concerning delimitation of the maritime boundary between the two Parties which is at the present
time appropriate for resolution by the Court” (Preliminary Objections of Nigeria, Vol. I, p. 113). In
support of this contention Nigeria gave two reasons:

“(1) Inthe first place, no determination of a maritime boundary is possible prior to
the determination of title in respect of the Bakassi Peninsula.

(2) Secondly, at the juncture when there is a determination of the question of title
over the Bakassi Peninsula, the issues of maritime delimitation will not be admissible
in the absence of sufficient action by the Parties, on a footing of equality, to effecta

delimitation ‘by agreement on the basis of international law’.” (Preliminary Objections
of Nigeria, Vol. |, p. 113.)

76 On the first reason, | agree with the conclusion reached by the Court that this is simply a
question of method. Itis true that the Court determines its procedure and could easily arrange its
own adjudicatory process so as to ensure that the land disputes are dealt with first, before
embarking on the maritime dispute. As a matter of fact, this does not appear to me as an issue of
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preliminary objection and as such it has been rightly rejected.

77 However, | hold a contrary view to the conclusion reached by the Court on the second strand
of Nigeria's seventh preliminary objection. Here the issue is an important one under international
law, as it relates to the provisions of the United Nations Law of the Sea Convention of 1982. What
Nigeria contends here is that the issue of maritime delimitation is inadmissible in the absence of
negotiation and agreement by the Parties on a footing of equality to effect a delimitation. In other
words, Nigeria alleges that Cameroon failed to seek first an attempt for a delimitation by agreement
based on international law under the principles and provisions of the United Nations Convention on
the Law of the Sea of 1982. The relevant provisions are Articles 74 and 83. Article 74, paragraphs
1 and 2, provides as follows:

“1. The delimitation of the exclusive economic zone between States with opposite or
adjacent coasts shall be effected by agreement on the basis of international law, as
referred to in Article 38 of the Statute of the International Court of Justice, in order to
achieve an equitable solution.

2. If no agreement can be reached within a reasonable period of time, the States
concerned shall resort to the procedures provided for in Part XV."” (Emphasis added.)

Article 83, paragraphs 1 and 2, provides as follows:

“1. The delimitation of the continental shelf between States with opposite or adjacent
coasts shall be effected by agreement on the basis of international law, as referred to in
Article 38 of the Statute of the International Court of Justice, in order to achieve an
equitable solution.

2. If no agreement can be reached within a reasonable period of time, the States
concerned shall resort to the procedures provided for in Part XV."” (Emphasis added.)

78 As quoted above, the provisions of the two Articles are similar, but while one deals with the
exclusive economic zone (Art. 74), the other deals with the issue of the continental shelf (Art. 83).
Furthermore, both Parties are signatories to the Convention, which they have also ratified. The
question now is whether these provisions are binding on both of them; in my view, there is no doubt
about that. Before instituting an application in this Court, itis a condition precedent that both Parties
ought to attempt genuinely to agree on the settlement of their maritime boundary dispute, failing
which such a matter could be brought before the Court. These are mandatory provisions for both
Parties. Cameroon, for its part, contends that there was no compelling reason to negotiate nor
reach an agreement before filing an application before the Court, and went further to state that
attempts were made to reach an agreement but failed. While it may be true to say that there was an
attempt to negotiate and agree on their maritime boundary delimitation up to point G, there is
however no evidence to indicate that there was any attempt to reach such an agreement regarding
their maritime disputes beyond that point. To institute therefore an action in the Court without
compliance with the provisions set out above, under the Law of the Sea Convention, is a fatal
omission which makes such an application inadmissible. In any case, the Court, pursuant to Article
38 of the Statute, must apply international law and “international conventions, whether general or
particular ...” (para. 1 (a)). This has always been the position under general international law and it
was first affirmed by the Court in 1969 in the North Sea Continental Shelf cases, which emphasize
the need for parties to be given the opportunity to negotiate, when it held that

“the parties are under an obligation to enter into negotiations with a view to arriving atan
agreement, and not merely to go through a formal process of negotiation as a sort of prior
condition for the automatic application of a certain method of delimitation in the absence of
agreement; they are under an obligation so to conduct themselves that the negotiations
are meaningful ...” (North Sea Continental Shelf, Judgment, |.C.J. Reports 1969, p. 47).
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A clear guideline was expressed in the Gulf of Maine Chamber case that first an agreement must
be sought, following negotiations which should be conducted in good faith with a clear and honest
intention of achieving a successful result. And the Chamber went on to state in its Judgment that:

“Where, however, such agreement cannot be achieved, delimitation should be effected by
recourse to a third party possessing the necessary competence.” (Delimitation of the
Maritime Boundary in the Gulf of Maine Area, I.C.J. Reports 1984, p. 299.)

It is therefore immaterial to determine whether this is a procedural or a substantive issue. What is
clear is that the process of negotiation and attempt to reach an agreement in good faith must
precede any reference to a third-party adjudication. In any event, | strongly believe that without
complying with the prerequisite condition of negotiation and attempt to reach an agreement,
Cameroon failed to comply with a requirement of substance and not just a merely procedural one.
This is not a question of jurisdiction under Article 36 (2) of the Statute, but one of admissibility. My
conclusion is that the Applications of Cameroon are not admissible as regards a dispute over the
maritime boundary.

VIl. The Eighth Preliminary Objection

79 The last preliminary objection of Nigeria appears to me to be a sound one, which ought to be
upheld by the Court. Unfortunately the Court also rejects it. Here, Nigeria argues “that the question
of maritime delimitation necessarily involves the rights and interests of third States and is to that
effect inadmissible” (Preliminary Objections of Nigeria, Vol. |, p. 133). It states that there are five
States involved within the Gulf, which is “distinctly concave”. These States are Equatorial Guinea,
Gabon, Sao Tome and Principe, and the two Parties in the present case. Nigeria, in its argument,
tries to distinguish and differentiate the situation of this particular case from other cases like those
of the Frontier Dispute, the Continental Shelf (Libyan Arab Jamahiriya/Malta) as well as the
Continental Shelf (Tunisia/Libyan Arab Jamahiriya). Cameroon, on its part, argues to the contrary,
that all these cases are relevant and that they should be followed in the present case. Besides, it
invokes the provision of Article 59 to the effect that a judgment in this case would be binding on no
other States than the Parties.

80 The subject-matter of this preliminary objection concerns maritime delimitation beyond point G,
which relates to the exclusive economic zone. Agreed, that a delimitation exercise between the
Parties may not affect the interests of third States as such, but, in this particular case, itis difficult to
effect any maritime delimitation beyond point G without calling into question the interests of other
States, particularly Equatorial Guinea and Sao Tome and Principe. In accordance with the
jurisprudence of the Court, it cannot decide a dispute between two parties without the consent of
those States whose interests are directly affected, unless they intervene in such a matter.

81 ltis for all these reasons that the Court ought to refuse the Application of Cameroon based on
maritime delimitation of the area beyond point G and uphold the eighth preliminary objection of
Nigeria.

VIll. The Second Preliminary Objection and the First Part of the
Seventh Preliminary Objection

82 However, | agree with the decision of the Court in rejecting the second preliminary objection of
Nigeria, whereby it maintains that for a period of 24 years prior to the filing of Cameroon's
Application both Parties had accepted a duty to settle all boundary disputes through “the existing
boundary machinery” and that this constitutes an implied agreement and that Cameroon is thereby
estopped from invoking the jurisdiction of the Court. | believe that, having regard to all the facts
presented by both Parties in this case, Cameroon is not estopped from invoking the jurisdiction of
the Court and that this duty cannot override the provision in Article 33 of the Charter which permits
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parties to seek the settlement of their disputes by “negotiation, enquiry, mediation, conciliation,
arbitration, judicial settlement ... or other peaceful means of their own choice”. In addition, Nigeria
referred its grievance concerning the armed incident of 1981 to the Organization of African Unity.
In the circumstance, itis difficult to agree with Nigeria that this is a case of pacta sunt servanda or
estoppel.

83 Furthermore, | agree with the decision of the Court, as already mentioned above, that the first
part of Nigeria's seventh preliminary objection deals with the matter of methodology and as such
the objection, which in my opinion is unconvincing, has been rightly rejected by the Court.

Conclusion

84 The general conclusion | have reached with regard to the eight preliminary objections filed by
Nigeria is that, whereas | agree generally with the decisions of the Court on the second and the first
part of the seventh preliminary objections, | do however disagree with the decisions reached by the
Court on the first, third, fourth, fifth, sixth and the second part of the seventh and the eighth
preliminary objections respectively.

85 As already mentioned, the most important objection raised by Nigeria is the first one, which
deals with Article 36 of the Statute, particularly its paragraphs 2 and 4. Needless to say that there
would have been no need for the Court to consider the remaining seven preliminary objections if
the first one had been upheld.

86 | amalso of the view that the Right of Passage over Indian Territory case is no longer good
case-law. In 1957, when the Court had the first opportunity of interpreting the provision in Article 36
(4), the decision, while positively and effectively asserting the legal position as to the deposit of the
declaration of acceptance as a condition precedent to invoking the jurisdiction of the Court, failed
to do the same with regard to the second prerequisite condition: that copies of such instruments
must be transmitted to all member States. That precisely is what the Courtis called upon to
regularize in this case, which it failed to do. This is a unique opportunity for the Court to do so, in
order not to drag an unwilling Respondent to Court without its real consent. To do so may not be in
the interests of peace within that enclave. Most cases of this nature that have come to the Court
have come by way of Special Agreement and it would have been better for the Parties to be
persuaded by the Court to bring the case in this manner. That would not be a unique attempt,
having regard to what happened in the case concerning the Maritime Delimitation and Territorial
Questions between Qatar and Bahrain. There are other considerations of a compelling nature to
warrant an exercise of caution on the part of the Court. If one considers the fact that Cameroon is
seeking the delimitation of the entire maritime and land boundary between it and Nigeria, the fact
that there had been allegations and counter-allegations of border incidents and the fact that the
Parties have on the ground various commissions to effect demarcation, delimitation and pacific
settlement of disputes — all these facts are cogent reasons why the Parties should be enjoined to
come to Court by way of Special Agreement.

87 Furthermore, itis essential that the Court should handle this matter with care to ensure that

peace will reign within that region at the end of this litigation. In this regard there is also need for
caution to ensure that the jurisdiction of the Court will not be an exercise in futility if, for example,
what is required of the Court is ultimately accomplished by the Lake Chad Boundary Commission.

88 Finally, in dealing with cases between States, adherence to the general principles of
international law as expressed in Article 2, paragraph 1, of the Charter (regarding the principle of
the sovereign equality of Members) must be observed. As stated above, the jurisdiction of the Court
is based on genuine consent of the parties and nothing should be done to derogate from this basic
principle. As observed in the dissenting opinion of Judge Chagla in the Right of Passage over
Indian Territory case:
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“I should like to make one general observation with regard to the question of the
jurisdiction of the Court. It has been said that a good judge extends his jurisdiction. This
dictum may be true of a judge in a municipal court; itis certainly not true of the
International Court. The very basis of the jurisdiction of this Court is the will of the State,
and that will must clearly demonstrate that it has accepted the jurisdiction of the Court with
regard to any dispute or category of disputes. Therefore, whereas a municipal court may
liberally construe provisions of the law which confer jurisdiction upon it, the International
Court on the other hand must strictly construe the provisions of the Statute and the Rules
and the instruments executed by the States in order to determine whether the State
objecting to its jurisdiction has in factaccepted it.” (I.C.J. Reports 1957, p. 180.)

(Signed) Bola Ajibola.
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GOOD FATTH

savoured passing under Spanish sovereignty. Then
Great Britain again enlarged the powers of the
ivcal Gibraltarian authorities by issuing an Order
in Council entitied The Gibraltar Constitution
Order (1969). Spain promptly terminated all
-ommunications between Gibraltar and the main-
lund, which remained closed until they were
partially reopened in December 1982.

5. Conclusion

When Spain became a member of the — North
Atlantic Treaty Organization, the former made
sovereignty over Gibraltar a major issue. How-
ever, a subsequent Spanish Government removed
the barriers to access from Spain to Gibraltar and
negotiations have been initiated for the joint
operation of the Gibraltar airport. With the advent
in 1992 of further changes in the European
Economic Community, of which Spain is now a
member, Gibraltar once again is looking forward
to becoming the “Hong Kong of the Mediterra-
nean”, particularly in financial matiers.

There are many problems to be resolved before
there can be a final settlement between Spain and
Great Britain with respect to the problem of
Gibraltar. The only really viable solution appears
to be the transfer of sovercignty to Spain, with
appropriate agreed provisions to protect both the
Gibraltarians and Great Britain.
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E. BRADFORD, Gibraltar: The History of a Fortress
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H4. LEVIE, The Status of Gibraltar (1983).
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GOOD FAITH

1. Notion

The principle of good faith requires parties to a
fransaction to deal honestly and fairly with each
Gther, to represent their motives and purposes

599

truthfully, and to refrain from taking unfair
advantage that might result from a literal and
unintended interpretation of the agreement be-
tween them (- Interpretation in International
Law). The concept figures prominently in the
— Vienna Convention on the Law of Treaties,
which by virtue of its careful draftsmanship and
wide ratification has assumed an authoritative
place in international law on questions relating to
the interpretation and enforcement of — treaties.
Art. 31(1) of that Convention provides: “A treaty
shall be interpreted in good faith in accordance
with the ordinary meaning to be given to the terms
of the treaty in their context and in the light of its
object and purpose.” These references to context
and purpose demonstrate that the substance of the
principle of good faith is the negation of un-
intended and literal interpretations of words that
might result in one of the parties gaining an unfair
or unjust advantage over another party.

A secondary notion of good faith in the context
of explicit agreements pertains to the duties of
signatories to a treaty prior to ratification. The
early rule of international law to the effect that
States had an obligation to ratify treaties that their
diplomatic agents had signed has been replaced
since the 18th century by the concept of discretion-
ary ratification (-> Treaties, Conclusion and
Entry into Force). This change came about as a
result of the growth of parliamentary institutions
within States that adopted constitutional checks
and balances against the acts of the executive
branch or its diplomatic agents abroad
{— Diplomatic Agents and Missions). Yet the
new concept of discretionary ratification carried
over the old notion to the extent that the executive
branch, having signed the treaty through its
agents, now had an obligation to make every effort
in good faith to obtain the consent of the
sovereign, and not to act in the interim period in
such a way as to prejudice the unperfected rights of
the signatories to the treaty. Art. 18 of the Vienna
Convention on the Law of Treaties, while not
explicitly referring to the principle of good faith,
summarizes its substance by providing that a
signatory, prior to ratification, “is obliged to
refrain from acts which would defeat the object
and purpose” of the treaty.

Finally, the principle of good faith may be said
to apply, apart from treaties or other agreements,
to the general performance of a State’s obligations
under international law. According to a significant
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(p. 617) Chapter 16 Regulatory Transparency

(1) Significance of Transparency 619
(2) The Expansion of Transparency Obligations in lIAs 625

(3) Transparency and ‘Fair and Equitable Treatment’ 628
Concluding Remarks 634

(p. 618) Nowadays it is understood that transparency should be observed in numerous types of
organizations, including in particular governments and other public bodies. In the contemporary
field of international investment, transparency has begun to be characterized as a fundamental
principle. Initially required of the host country, it may also come to be required of the home
(investing) country and the investor (investing corporation), according to research conducted by
the United Nations Conference on Trade and Development (UNCTAD).! The Declaration of the
Doha Development Agenda of the World Trade Organization (WTO), which sought to drafta
multilateral investment agreement in the section entitled ‘Relationship between trade and
investment’, indicated that transparency would be one of the basic elements of future WTO
Investment Rules. It stipulates as follows: ‘In the period until the Fifth Session, further work in the
Working Group on the Relationship Between Trade and Investment will focus on the clarification of:
scope and definition; transparency; and non-discrimination ...".2

However, early bilateral investment treaties (BITs) concluded in the late 1950s to 1960s did not
contain a provision for transparency. Articles on transparency first appeared in the early US BITs,
which were concluded in the 1980s. Furthermore, even recent books on investment treaties have
neither a chapter on transparency nor do they include transparency as a termin the index.3

Furthermore, with respect to the international economic field, transparency is argued for not only in
the area of investment but also in trade. As transparency is to be required widely in relation to the
organization in general, it is natural that transparency is required in respect of the importing
countries as the main addressee of obligations in the trade field.* Transparency is widely
discussed, so we need to take its particular meaning into account in the context of investment.

The present chapter will offer an overview of transparency issues as follows. It begins with a
discussion of the significance of the conceptin the investment field, asking why transparency is
being increasingly characterized as a fundamental (p. 619) principle and considering why it was
neglected for a long time, bearing in mind early investment treaty practice. It then goes on to
review the development of specialized transparency obligations in more recent international
investment agreements (llAs), highlighting their principal features. Thirdly, the chapter will analyse
the interrelationship between the transparency obligations of the state and the principle of fair and
equitable treatment, taking into account developments in international investment arbitrations in this
regard. Finally, the chapter will conclude by considering the role that transparency has to play in
investment protection more generally. The chapter does not cover issues of corporate
transparency through disclosure rules, which is done elsewhere in this volume.?

(1) Significance of Transparency

Transparency is covered in many WTO agreements and in the General Agreement on Trade in
Services (GATS) is ranked as a basic principle alongside the principle of most-favoured-nation
treatment.® One reason why transparency has obtained the position of a fundamental principle in
the international economic field, including international investments, was the impact of its treatment
in GATS. Transparency within the GATS treaty is covered in the preambles as follows.

Wishing to establish a multilateral framework of principles and rules for trade in services
with a view to the expansion of such trade under conditions of transparency and
progressive liberalization and as a means of promoting the economic growth of all trading
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partners and the development of developing countries .... (Emphasis added)

In the text of GATS, transparency, which is stated as its main purpose in the preamble, is defined as
a ‘basic principle’.” The main obligations contained in Article 3 are as follows: (1) the obligation to
make publicly available all relevant measures (p. 620) of general application, that are all relevant
national laws, such as by their publication; (2) the obligation promptly to inform the Council for
Trade in Services of the introduction of any new, or any changes to existing, laws and other
regulations; (3) the obligation to respond promptly to all requests by other members for specific
information on a member's measures of general application or international agreements and to
establish enquiry points to provide specific information to other members.

Article 3 of GATS indicates that the core element of transparency is that all relevant measures of
general application be made publicly available. To ensure this availability, importing countries need
to meet the three obligations as stated above. It should be noted that this requirement of public
availability does not always require the publication of these measures. Publication is one means by
which the measures of relevant laws may be made publicly available. Furthermore, with respect to
the exchange of information as the means of securing the public availability of all relevant laws,
only the obligations to inform the Council for Trade in Services and to respond to all requests by
other countries are included. The obligation to respond is not placed on any individual entity but
only on countries themselves. The scope of information which is exchanged is more restricted than
that which is to be publicly available.

Other WTO agreements in addition to the GATS emphasize transparency. For example in the
following, though transparency is not designated as a basic principle, itis still addressed:

* Article 10 of GATT;

e Article 7 of the Agriculture Agreement;

* Article 7 of the SPS Agreement;

» Articles 2, 5 and 15 of the TBT Agreement;

* Article 6 of the TRIM Agreement;

* Article 12 of the Customs Evaluation Agreement;

* Article 2 of the Agreement on Preshipment Inspection; (p. 621)
e Articles 2(g) and 3(e) of the Agreement on Rules of Origin;

* Appendices 2 and 3 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes;

* Sections B and D of the Trade Policy Review Mechanism;
* Article 9 of the Agreement on Trade in Civil Aircraft; and

* Article 17 of the Agreement on Government Procurement.

The inclusion of transparency obligations in the WTO Agreements carries on the precedent set by
the General Agreement on Tariffs and Trade (GATT) 1947. The ensuring of public availability of all
relevant national laws applied as the basic element of transparency came into existence in Article
10 of the GATT, which provides obligations for the publication of laws, regulations, judicial
decisions, and administrative rulings of general application. Article 10 of GATT does notinclude the
obligation of information exchange which nowadays is one of the means of realizing
transparency.® On the other hand, Article 3 includes other obligations which are notincluded in
Article 3 of GATS. Those obligations are: (1) the obligation not to enforce a measure before such a
measure has been officially published, (2) the obligation to administer in a uniform, impartial, and
reasonable manner all its laws etc, as stated above (fair administration), (3) the obligation to
maintain or institute independent judicial, arbitral, or administrative tribunals or procedures
(independent tribunals). These last two obligations are common to the contemporary US criteria of
transparency as stated below.
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But it was not recognized that Article 10 of GATT included transparency as it was viewed only as a
technical provision.? This means that this article was not considered important in the GATT.
Therefore Article 10 cannot be characterized as the origin of the transparency obligation in current
international economic regulations, although it might appear so on the surface when we compare
Article 10 with the present provisions. Article 10 of GATT is only a forerunner to these present
manifestations of transparency.

The concept of transparency came into existence in the GATT Tokyo Round codes. The Preamble
to the Government Procurement Agreement reads, ‘Recognizing that it is desirable to provide
transparency of laws, regulations, procedures and practices regarding government procurement;
...". On the other hand, in the text of the Agreement there is no article specifically entitled
‘transparency’. Article 6, ‘Information and Review’, includes only the obligation to publish any law
and procedure regarding government procurement but does not include the obligation of
information exchange. We can presume that transparency in the preamble is used (p. 622) in
connection with Article 6, but it is not clear whether or not it can be considered to be limited to the
content contained in Article 6. However, in order to achieve national treatment and non-
discrimination as the main purposes of the agreement on government procurement, open tendering
procedures, as well as regulations of technical specifications, are stressed. The emphasis on open
tendering procedures indicates the importance of transparency in this area.? In the history of the
WTO and GATT, we have to realize that the concept of transparency emerged as an important
principle at the time of the Tokyo Round and finds its most developed contemporary expression in
the GATS.

In the field of trade, the importance of the general availability of relevant laws was formerly
recognized, butitis only in recent times that it has been viewed as important from the standpoint of
transparency. The initial practice of BITs did not include a specific transparency provision. The first
BIT was between West Germany and Pakistan in 1959 and certain Western European countries
followed this practice. The purpose of BITs at that time was to secure prompt, adequate, and
effective compensation provided against expropriation by states. At that time, the notable case
where the issue of expropriation and compensation emerged was the expropriation of natural
resources-related investments in developing states. Developing states strongly argued that natural
resources should be entirely controlled based upon the state in which they were located under the
title of ‘permanent sovereignty over natural resources’, and the means of compensating for
expropriation should be decided entirely by the states themselves. The initial BITs were in response
to such a situation and were called ‘investment protection agreements’. Such BITs did not include
the principle of transparency, neither mentioning the word ‘transparency’ nor containing any
provision concerning the general availability of laws of the countries concerned. Such agreements
continue even today. One example is the most recent UK BIT with Vanuatu in 2004.11 Thus, this
type of investment protection attaches no importance to transparency.

On the other hand, in the late 1970s the prevailing opinion in the USA was that the conventional
programme of freedom of commerce and navigation treaties (FCN) had not responded to the needs
of investors and traders. First, as GATT regulations widely covered trade, the significance of
disciplines imposed by FCN treaties was weakened. Secondly, with respect to international
investment, it was recognized that FCN rules were not sufficient to respond to the needs of that
time. The conventional FCN treaty did not include a clause covering issues such as the prohibition
of (p. 623) performance requirements or the free entry of key foreign personnel in connection with
the establishment and operation of an investment. Thirdly, as the FCN programme was built on the
premise that partners were advanced states, it was difficult for developing states to commit to
obligations that were capable of full compliance only for advanced states. Given this situation,
much attention was paid by the USA to the European practice of concluding BITs and, in due
course from the early 1980s, the US government constructed a BIT programme to conclude such
treaties with developing countries.

The purpose and structure of the US BIT programme was, however, different from its European
counterpart. Although the main purpose of European BITs was to guarantee adequate, prompt, and
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effective compensation against expropriation, the US government set as its main aims the
improvement of the investment environments of host states as well as investment protection. The
improvement of the investment environment in host countries enabled the acquisition of national
treatment or most-favoured-nation treatment. The securing of transparency was one form of
treatment of investment for which improvement was sought.

Article 2 (Treatment of Investments), paragraph 9 of the first US Model BIT, drafted in 1983, states,

Each Party and its political subdivisions shall make public all laws, regulations,
administrative practices and procedures, and adjudicatory decisions that pertain to or
affect investments in its territory of nationals or companies of the other Party.12

This includes securing the public availability of relevant laws in the treatment of investments. The
US BITs with Bangladesh and Haiti from the 1980s adopted this model to make publicly available the
relevant laws of host states. Furthermore, the BITs with Turkey, Grenada, and Congo adopted the
model of the 1984 or 1987 draft. (The BIT with Panama did not contain such a provision because in
this case, in the view of the US Department of State, such public availability of relevant laws had
already been realized.!3) At that time, the US BIT included only the obligation of public availability
of relevant laws of host states and did not use the concept of transparency. This obligation was
characterized as one of the treatment of investment standards.

(p. 624) After the end of the Cold War, the USA began to conclude BITs with Eastern European
countries. On the one hand, this was for the purpose of maintaining a market economy system after
the collapse of the former socialist regimes and on the other hand it indicated to the wider world the
change of economic regimes of the former socialist countries. One such pioneering agreement was
the Treaty with Poland Concerning Business and Economic Relations, a comprehensive agreement
that included not only investment but also trade. At that time, Poland was not a member of GATT. By
Article VIII of that agreement,

Exchange of Information and Transparency

1. Each Party acknowledges the desirability of facilitating the collection and exchange
of all non-confidential, non-proprietary information relating to investments and
commercial activities within its territory.

2. Each Party shall make publicly available all non-confidential, non-proprietary
information which may be useful in connection with investment and commercial
activities. In addition, each Party shall promptly make public all laws, regulations,
administrative practices and procedures, and adjudicatory decisions having general
application that pertain to or affect commercial activities or investments.

3. The Parties shall disseminate to their respective business communities such
information made available under paragraph 2 which will assist their nationals and
companies in pursuing the most expeditious and equitable setlement of any dispute
affecting them which may arise under this Treaty. Such information may be related to
timeliness of decisions and vindication of rights under the Treaty.1*

In this article, the word ‘transparency’ is applied clearly, which means securing the public
availability of all laws with the added obligation to make information public and for information
exchange. In this sense, this provision appears similar to Article 3 of GATS. However, the obligation
to make information public was not specifically equated with publication as in GATS. With respectto
information exchange, it mentions only its desirability. On this point, the obligations are less strict
than those in GATS.

The Treaty on Business and Economic Relations with Poland had the political and economic
functions of showing the transition of the former socialist regime beyond the mere improvement of
investment environments through legal forms.1> Such a document was highly symbolic of the
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functions of the concept of transparency. Transparency was viewed as an inevitable requirement
of a free market economy. From the historical viewpoint, transparency that ensured the public
availability of relevant laws as its basic element was definitely born at that moment, and led to
GATS.

(p- 625) (2) The Expansion of Transparency Obligations in llAs

NAFTA realized the next stage of transparency. The aim of NAFTA is included in Article 102,
paragraph 1 as follows: ‘The objectives of this Agreement, as elaborated more specifically through
its principles and rules, including national treatment, most-favored-nation treatment and
transparency, are to ...". Herein transparency is positioned as a basic principle and rule on a par
with national treatment and most-favoured-nation treatment. As the concrete definition of
transparency, Chapter 18, ‘Publication, Notification and Administration of Laws’, stipulates its core
meaning as securing the public availability of relevant information on laws. The structure of Chapter
18 is as follows: Article 1801: Contact Points; Article 1802: Publication; Article 1803: Notification
and Provision of Information; Article 1804: Administrative Proceedings; Article 1805: Review and
Appeal. Chapter 18 of NAFTA stipulates the involvement of related parties in administrative
procedures and obligations to establish an impartial review agent, such as a court, in addition to
the public availability of information on relevant laws. However, itis notindicated in the text that
transparency is to be secured by these articles. This point has been clearly demonstrated in US
practice in the 21st century.

The new US Model BIT of 2004 includes the following transparency-related articles: Article 10,
entitled ‘Publication of Laws and Decisions Respecting Investment’ and Article 11 entitled
‘“Transparency’.16

(p. 626) The concept of transparency was greatly expanded in the US Model BIT of 2004. First, the
publication of laws and other regulations is separated from the principle of transparency itself. The
term transparency covers the following items: (1) to make contact points for facilitation of
communications; (2) to publish in advance any relevant measure that a Contracting Party proposes
to adopt and to provide the opportunity to comment on proposed measures; (3) to respond to
questions pertaining to any actual proposed measure; (4) to institute administrative proceedings;
(5) to establish or maintain administrative tribunals or procedures for the purpose of the prompt
review.

Transparency was expanded to include the institution of a prior comment upon the proposed laws
and administrative decisions as stipulated in (1), thatis, a commitment concerning the enactment of
laws and administrative decisions beyond the mere provision of information of relevant laws to be
publicly available and the review of the related administrative decisions by an impartial agent such
as a court. Such broad transparency appeared in the US-Uruguay BIT.17 In more recent US Free
Trade Agreements with investment provisions, a commitment to transparency in (p. 627)
administrative proceedings has been introduced.1® In addition, in a number of other BITs a general
right for any interested person to have available to them information on relevant laws, regulations,
and procedures can be found, as well as permission to comment on proposed measures.1?

Transparency was expanded in this way because its purpose had shifted from mere improvement
of investment environments to public control of policy-making or of the implementation and dispute
settlement process of host states. A new philosophy has emerged that transparency is to ensure
the accountability of host states with a view to good and effective governance.2? Transparency
from the standpoint of accountability is compatible with that of the improvement of investment
environments. Investors not only obtain merit from the public availability of information on relevant
laws, but this can also reinforce the accountability of host states. Furthermore, the realization of
such accountability guarantees good and effective governance in host states as a means of
improving their investment environment.

Deep analysis of the purpose of transparency leads to an increase in the number of actors for
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which transparency would be requested. The research on BITs by UNCTAD which positioned
transparency as an emerging principle in international investment law examines transparency not
only towards host countries but also towards home countries and investors themselves.?! The
basic philosophy of UNCTAD's research is that BITs should be desirable for all relevant actors,
including host states, home states, and investors, and that home countries as well as investors
should be requested to release relevant information on request. In practice, BITs have demanded
transparency from neither home states nor investors. But it is important that such an idea on
transparency has emerged. Currently, the basic purpose of transparency has been shifting from
mere improvement of investment environments to pursuit of the accountability of all actors
concerned.

This new philosophy on BITs, in practice, has been adopted only by the US government, which
further has only applied such transparency to host states' measures. Governments other than the
USA have not requested such transparency in making BITs.22 Taking this situation into account,
one may conclude that the (p. 628) currently prevailing idea is that transparency should be viewed
only as securing public availability of information on relevant laws by their open release and
information exchange in order to improve the investment environment. The transparency provided
in the BITs and Economic Partnership Agreements concluded by Japan belong to such a
category.?3 Butitis necessary to pay attention to the new philosophy of transparency and the
gradual increase in the number of its supporters.24

(3) Transparency and ‘Fair and Equitable Treatment’

Since around 1980 the number of BITs that include the obligation of fair and equitable treatment of
investors by host states has been increasing. The purpose of this provision is to ensure a certain
level of treatment of investors and investments by host states. The concept of fair and equitable
treatment has not been clearly defined and the abstract views on the topic have been divided into
two main factions. The first view is that it means the minimum standard that should be given to
foreign investors under international customary law and the second is that it means a degree
above the minimum standard.2®> We may suppose that transparency could be included in fair and
equitable treatment, so such an idea should be discussed.

Whether such a relationship exists between fair and equitable treatment and transparency has
been considered in a number of recent investment arbitrations. One of the most important legal
grounds of claim alleged by investors in such cases has been a breach of the obligation of fair and
equitable. As a result, the definition of fair and equitable treatment has come to attract attention.2®
In this process, arbitral awards have emerged where the relationship between fair (p. 629) and
equitable treatment and transparency was the most controversial issue. The Metalclad case,
based on NAFTA Chapter 11 (chapter on Investment), was the first of these recent cases in which
fair and equitable treatment came into contact with issues of transparency.

In the Metalclad case,?’ the Metalclad Corporation had planned to operate a waste disposal facility
in Mexico on the invitation of the Mexican government, but, faced with the opposition of local
government authorities in Mexico, Metalclad abandoned its plan. In response, it brought the case to
arbitration to pursue the responsibility of the Mexican government to provide compensation for the
loss of investment. The arbitration tribunal considered that the Mexican government had not
provided fair and equitable treatment to Metalclad, contrary to Article 1105 of NAFTA. The
arbitration award states:

An underlying objective of NAFTA is to promote and increase cross-border investment
opportunities and ensure the successful implementation of investment initiatives ...
Prominent in the statement of principles and rules that introduces the Agreement is the
reference to ‘transparency’ (NAFTA Article 102(1)). The Tribunal understands this to
include the idea that all relevant legal requirements for the purpose of initiating, completing
and successfully operating investments made, or intended to be made, under the
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Agreement should be capable of being readily known to all affected investors of another
Party .... Once the authorities of the central government of any Party (whose international
responsibility in such matters has been identified in the preceding section) become aware
of any scope for misunderstanding or confusion in this connection, it is their duty to ensure
that the correct position is promptly determined and clearly stated so that investors can
proceed with all appropriate expedition in the confident belief that they are acting in
accordance with all relevant laws.28

The Mexican government's denial of a municipal construction permit was considered improper.
Metalclad, relying on representations by Mexican government officials, acted in good faith and fully
expected to be granted the permit. Therefore,

Mexico failed to ensure a transparent and predictable framework for Metalclad's business
planning and investment. The totality of these circumstances demonstrates a lack of
orderly process and timely disposition in relation to an investor of a Party acting in the
expectation that it would be treated fairly and justly in accordance with the NAFTA.22

In the view of the arbitral tribunal, the policies of the Mexican Federal Government and local
governments were not clearly made known to Metalclad, which created confusion and therefore
the lack of transparency created Metalclad's hardships. The tribunal acknowledged the
responsibility of the Mexican government.

(p. 630) Mexico sought judicial review of this award before the courts of Canada as the designated
place of arbitration in this case.3% With respect to the issue of fair and equitable treatment, the
arbitration award was nullified by the judgment of the Supreme Court of British Columbia3! on the
grounds that the tribunal had read transparency into fair and equitable treatment:

In its reasoning the Tribunal discussed the concept of transparency after quoting Article
1105 and making reference to Article 102. It set out its understanding of transparency and
it then reviewed the relevant facts. After discussing the facts and concluding that the
Municipality's denial of the construction permit was improper, the Tribunal stated its
conclusion which formed the basis of its finding of a breach of Article 1105; namely,
Mexico had failed to ensure a transparent and predictable framework for Metalclad's
business planning and investment. Hence, the Tribunal made its decision on the basis of
transparency. This was a matter beyond the scope of the submission to arbitration
because there are no transparency obligations contained in Chapter 11.32

It seems that the tribunal read transparency (Art 102 NAFTA) into fair and equitable treatment and
made the award. In the view of the Supreme Court, the issues an investor can bring to arbitration

were limited to Chapter 11 under NAFTA. Therefore, it was beyond the scope of NAFTA's authority
for the tribunal to make a decision based on Article 102.

From the viewpoint of the arbitration tribunal, it can be argued that it did not have the intention of
directly applying Article 102. Indeed, the tribunal acknowledged that the Mexican government
lacked transparency and affirmed the responsibility of the Mexican side. Yet in the view of the
tribunal, the investor suffered damages from the measures of the Mexican government which were
contrary to the obligation of fair and equitable treatment. To define the measures of the Mexican
government which lacked fair and equitable treatment in precise terms, the tribunal argued there
was a lack of transparency. Article 102, which includes transparency, covers myriad fields,
including investment, but is not found in Chapter 11 of NAFTA, which the arbitration between
investors and states covers. To interpret the arbitral award in such a way is in effect to exclude
any transparency obligation from the fair and equitable treatment standard in Article 1105 of
NAFTA, which is what the decision of the Supreme Court of British Columbia did.

Such a narrow approach to the fair and equitable treatment standard was not accepted in the
subsequent Tecmed case, where a different approach to interpretation was taken notinvolving
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Article 102 of NAFTA. In the Tecmed case,33 the tribunal (p. 631) considered that the fair and
equitable treatment provision in the BIT between Spain and Mexico was an element of good faith
recognized under international law and stated:

(T)his provision of the Agreement, in light of the good faith principle established by
international law, requires the Contracting Parties to provide to international investments
treatment that does not affect the basic expectations that were taken into account by the
foreign investor to make the investment.

The foreign investor expects the host State to actin a consistent manner, free from
ambiguity and totally transparently in its relations with the foreign investor, so that it may
know beforehand any and all rules and regulations that will govern its investments, as well
as the goals of the relevant policies and administrative practices or directives, to be able to
plan its investment and comply with such regulations ....The foreign investor also expects
the host State to act consistently, i.e. without arbitrarily revoking any preexisting decisions
or permits issued by the State that were relied upon by the investor to assume its
commitments as well as to plan and launch its commercial and business activities.34

The view of the tribunal was that investors held a certain expectation in concluding the BIT and that
this led the definition of fair and equitable treatment to be one that ensures the protection of such
investor expectations. The expectation held by investors, according to the tribunal, was that host
states should actin a consistent manner, free from ambiguity and totally transparentin its relations
with the foreign investor. This tribunal rephrased fair and equitable treatment in accordance with
the principle of good faith and read transparency into it. Such an approach was also followed in the
Saluka case.

The Saluka case3> developed and clarified the Tecmed decision. In the Saluka case, the actions of
the Czech government were the object of the complaint by Saluka Investments BV, a Netherlands-
registered affiliate of the Japanese financial group Nomura. In the case, whether the actions taken
by the Czech government violated the ‘fair and equitable treatment’ standard became an important
issue. To interpret the ‘fair and equitable treatment’ standard, the tribunal examined first its
ordinary meanin; secondly, the context, and finally, the object and purpose of the Czech Republic-
Netherlands BIT. With regard to the ordinary meaning, the tribunal, quoting the SD Myers
decision,3® stated that ‘the infringement of the standard requires treatment in such an unjust or
arbitrary manner that the treatment rises to the level that is unacceptable from the international
perspective’.37 Regarding the context, this tribunal said that ‘the “fair and equitable treatment”
standard is linked directly to the stimulation of foreign investment and to the economic development
of both (p. 632) Contracting Parties’.38 Concerning the object and purpose, its overall aim is
considered to be to encourage foreign investment, and extend and intensify the parties' economic
relations. Based on these interpretations, the tribunal considered that the ‘fair and equitable
treatment’ standard requires the host state to assume an obligation ‘to treat foreign investors so as
to avoid the frustration of investors' legitimate and reasonable expectations’.3? Theoretically, a
foreign investor may expect that the government's conduct does not manifestly violate the
requirements of transparency as well as those of consistency, even-handedness, and non-
discrimination as this tribunal said. Thus the tribunal connects the ‘fair and equitable treatment’
standard with transparency.*

Thus, transparency has been considered as an element of fair and equitable treatment in recent
arbitration awards. Is this view compatible with the concept of fair and equitable treatment? With
regard to fair and equitable treatment, there has been controversy over whether it would mean the
minimum standard under customary international law or beyond the minimum, as stated above.
Such controversy is related to the argument as to why transparency should be read into fair and
equitable treatment standard in any case. Taking into account the current situation of developing
states, and the prevailing view that each country is required to provide treatment for foreign
investors that is equivalent to that for nationals,*! it is difficult to say that transparency, even the
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public availability of information of relevant laws, should be a minimum standard towards foreign
investors under customary international law.

The arbitral tribunal of Metalclad assumed that an underlying objective of NAFTA is to promote and
increase cross-border investment opportunities and interpreted the fair and equitable treatment not
as a standard of international law but as a standard of NAFTA. The tribunal in the Pope and Talbot
case*? clearly stated that fair and equitable treatment should be a NAFTA standard beyond the
minimum under customary international law in the language, ‘[a]lnother possible interpretation of
the presence of the fairness elements in Article 1105 is that they are additive to the requirements
of international law. That is investors under NAFTA are entitled to the international law minimum plus
the fairness elements’.#3 Such interpretations (p. 633) of fair and equitable treatment as a NAFTA
standard exclude the idea that it should be a standard under customary international law. However,
in later arbitration awards under NAFTA, the tribunals considered that fair and equitable treatment
does not mean anything other than the minimum standard under international law and in fact
dismissed the Pope and Talbot interpretation. The implication of this may be that transparency
might not be an additional element to fair and equitable treatment in NAFTA as it goes beyond the
minimum standard under customary international law.

On the other hand, the interpretation of the Tecmed tribunal uses a very subtle expression as
follows: ‘(T)he commitment of fair and equitable treatment included in Article 4(1) of the Agreement
is an expression and part of the bona fide principle recognized in international law’.#4 How should
we interpret this expression? If fair and equitable treatment indicates the standard under customary
international law, the fair and equitable treatment clause in a BIT has little significance as this
obligation would be complied with by countries without the clause.

First, we should be reminded that fair and equitable treatment clauses differ from agreement to
agreement. Accordingly, the purpose and interpretation of this clause will be differentin each
agreement. For example, Article 1105 of NAFTA provides as follows:

Each Party shall accord to investments of investors of another Party treatment in
accordance with international law, including fair and equitable treatment and full protection
and security.

Article 3.1 of the Czech Republic-Netherlands BIT, upon which Saluka's claim was brought,
provides as follows:

Each Contracting Party shall ensure fair and equitable treatment to the investments of
investors of the other Contracting Party ....

Comparing these two clauses, their styles are completely different. On the one hand, it might be
appropriate for the fair and equitable standard of NAFTA to be interpreted under customary
international law as it explicitly mentions international law. On the other hand, it might be
reasonable that Article 3.1 of the Czech Republic-Netherlands BIT, which does not mention
international law, should be interpreted as an autonomous standard as in the Saluka decision.

We have to note that as the same concept of fair and equitable treatment has been applied to
different BITs, it is important to seek a common element in this concept. From this perspective, the
MTD Equity case*? gives us helpful guidance. In that case the tribunal states that it follows the
Tecmed decision on this issue,*® and borrows (p. 634) Professor Schwebel's words to indicate the
meaning of fair and equitable treatment as ‘a broad and widely-accepted standard encompassing
such fundamental standards as good faith, due process, nondiscrimination, and proportionality’.*”
The tribunal then paraphrases, ‘In their ordinary meaning, the terms “fair” and “equitable” used in
Article 3(1) of the BIT mean “just”, “even-handed”, “unbiased”, “legitimate”’.#8 The tribunal, upon
such an assumption, concludes that the host state's approval of an investment which was clearly
against its own urban development policy is a breach of the obligation of fair and equitable
treatment. Thus ‘minimum’ is the common element of fair and equitable treatment and includes
good faith, due process, non-discrimination, and proportionality. The Tecmed and Saluka decisions
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have added transparency to this list of good governance criteria.

As the above-mentioned arbitration awards show, the common meaning of fair and equitable
treatment is the minimum standard to actin good faith under customary international law or under
each BIT. Its concrete meaning should be adapted according to both the contents of each BIT,
such as the purpose of the BIT, and the political and economic situations of the host states to which
it applies.*? Based on applicable situations, transparent action might be required as a principle of
good faith. In other words, even if a BIT does not contain a provision for transparency, the core
element of transparency might emerge if a clause on the fair and equitable treatment obligation
resides within it and its application calls for such a reading. Yet, we cannot define the concrete
meaning of transparency as an element of fair and equitable treatmentin each BIT by
understanding the specific contents of the BIT and investment environments, although the
obligation of public availability of information on relevant laws could be included in the meaning.

Concluding Remarks

As stated above, transparency originated in the concept of the improvement of the investment
environment, but it is not clear what relationship transparency should (p. 635) have with investment
protection. One could presume that the obligation of transparency has no relation to the protection
of investments. But to read transparency into fair and equitable treatment gives a basis for
compensation towards investments that have suffered injuries, such as where an investor was led
into making a bad decision to invest due to lack of information on relevant laws. Thus,
transparency might have a significant bearing on the aspect of investment protection in this sense.
Transparency may require the host state not only to secure the public availability of relevant laws
but also to compensate investors who have suffered because of the lack of transparency by host
states.?0 Indeed, depending on the particular interpretation that a tribunal might place on the
precise meaning of fair and equitable treatmentin a given case, transparency may be regarded as
an element of fair and equitable treatment and so require a degree of accountability by host states.

In the 1980s, transparency came to be known as the securing of the public availability of
information on relevant laws. This trend was followed by the WTO Agreements, which ranked
transparency as a basic principle. Furthermore, transparency has developed in US BITs as a tool to
pursue the accountability of host states and to charge host states with corresponding obligations
so as to establish an impartial review mechanism. From the same viewpoint, it has come to be
argued that accountability should also be required of investors and host states in BITs. This
proposal indicates a change in the theoretical basis not only of transparency but also of the
fundamental functions of BITs. Until now, BITs have been treaties that lay out obligations
concerning areas such as investment protection or improvements in investment environments in
host states in favour of investors and investments. But the new argument could intend to shift the
obligations upon both investors and home states in favour of host states. In this sense, this
argument proposes changing the paradigm of what BITs should be.
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Footnotes:

* | wish to express my heartful thanks to Ms Loretta Malintoppi, who improved my English
considerably.

1 See UNCTAD, International Investment Agreements: Key Issues (New York and Geneva, United
Nations, 2004) ch 10, ‘Transparency’ at 281-314. Also published separately as UNCTAD,
Transparency, Series on issues in international investment agreements (New York and Geneva,
United Nations, 2004), available at <http://www.unctad.org/iia>.

2 WTO, Ministerial Conference, Fourth Session, Doha, 9-14 November 2001, Ministerial
Declaration, WT/MIN(01)/DEC/1. Negotiations over investment rules were dropped from the Doha
Development Agenda (DDA) in 2004.

3 See M Sornarajah, The International Law on Foreign Investment (Cambridge, Cambridge
University Press, 2nd edn, 2004); Rudolf Dolzer and Margrete Stevens, Bilateral Investment
Treaties (The Hague, Nijhoff, 1995). Muchlinski states, ‘Among other, less common, specific
standards to be found in BITs are: ... transparency obligations’, citing the US-Uruguay BIT of 25
October 2004, Art 8: 44 ILM 268 (2005) and the above UNCTAD study (n 1), but he does not
elaborate further: Peter T Muchlinski, Multinational Enterprises and the Law (Oxford, Oxford
University Press, 2nd edn, 2007) at 693. But see below n 22.

4 The main purpose of the trade facilitation negotiation now in progress in the DDA is enhancing
transparency in trade.

5 See further Peter Muchlinski, ‘Corporate Social Responsibility’, ch 17 below.

6 National treatment and market access are also basic principles, but these are applied to matters
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to which contracting states have made commitments. Therefore the ambit of the application of
national treatment and market access is very restrictive. On the contrary, transparency and MFN
are applied to all matters in principle. See General Agreement on Trade in Services 1994, available
at <http://www.wto.org>.

7 GATS Article lll: Transparency:

‘1. Each Member shall publish promptly and, exceptin emergency situations, at the latest
by the time of their entry into force, all relevant measures of general application which
pertain to or affect the operation of this Agreement. International agreements pertaining to
or affecting trade in services to which a Member is a signatory shall also be published.

2. Where publication as referred to in paragraph 1 is not practicable, such information shall
be made otherwise publicly available.

3. Each Member shall promptly and at least annually inform the Council for Trade in
Services of the introduction of any new, or any changes to existing, laws, regulations or
administrative guidelines which significantly affect trade in services covered by its specific
commitments under this Agreement.

4. Each Member shall respond promptly to all requests by any other Member for specific
information on any of its measures of general application or international agreements within
the meaning of paragraph 1. Each Member shall also establish one or more enquiry points
to provide specific information to other Members, upon request, on all such matters as well
as those subject to the notification requirement in paragraph 3. Such enquiry points shall
be established within two years from the date of entry into force of the Agreement
Establishing the WTO (referred to in this Agreement as the “WTO Agreement”). Appropriate
flexibility with respect to the time-limit within which such enquiry points are to be
established may be agreed upon for individual developing country Members. Enquiry
points need not be depositories of laws and regulations.

5. Any Member may notify to the Council for Trade in Services any measure, taken by any
other Member, which it considers affects the operation of this Agreement.’

8 See UNCTAD, above n 1 at 36-7.

9 John H Jackson, World Trade and the Law of GATT (Indianapolis, Bobbs-Merill Company, 1969)
461. Nowadays Art 10 of GATT is interpreted as the obligation of transparency. See Petros C
Mavroidis, The General Agreement on Tariffs and Trade: A Commentary (Oxford, Oxford University
Press, 2005) 270-2.

10 gee Arie Reich, International Public Procurement Law (The Hague, Kluwer Law International,
1999) 117-25; Gilbert R Winham, International Trade and the Tokyo Round Negotiations
(Princeton, Princeton University Press, 1986) 358.

11 Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland
and the Government of the Republic of Vanuatu for the Promotion and Protection of Investments
(Port Vila, 22 December 2003) Vanuatu No. 1 (2004) (the Agreement is notin force) Cm 6169,
available at <http://www.fco.gov.uk/Files/kfile/Cm6169,0.pdf>.

12 gee eg the US-Senegal BIT of 6 December 1983 entered into force 25 October 1990,
<http://www.state.gov/documents/organization/43585.pdf>. Art 1I(10): ‘Each party shall make public
by existing official means all laws, regulations, administrative practices and procedures, and
adjudicatory decisions that pertain to or affect investments in its territory of nationals or companies
of the other Party. 11. The treatment accorded by a Party to nationals or companies of the other
Party under the provisions of paragraphs 1 and 2 of this Article shall in any State, Territory,
possession, or political or administrative subdivision of the Party be the treatment accorded therein
to companies incorporated, constituted or otherwise duly organized in other States, Territories,
possessions, or political or administrative subdivisions of the Party.’
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13 ys-Panama BIT of 27 October 1982, entered force 30 May 1991, available at
<http://www.state.gov/documents/organization/43582.pdf>.

14 The Treaty between the Republic of Poland and the United States of America concerning
Business and Economic Relations of 21 March 1990, available at
<http://tcc.export.gov/static/doc_exp_005367.asp> or
<http://www.unctad.org/sections/dite/iia/docs/bits/us_poland.pdf>.

15 gSee Kenneth | Vandevelde, United States Investment Treaties (Deventer, Kluwer Law and
Taxation Publishers, 1992) 235-44.

16 See US Model BIT of 2004 at <http://ita.law.uvic.ca/documents/USmodelbitnov04.pdf>:

‘Article 10 : Publication of Laws and Decisions Respecting
Investment

1. Each Party shall ensure that its: (a) laws, regulations, procedures, and
administrative rulings of general application; and (b) adjudicatory decisions respecting
any matter covered by this Treaty are promptly published or otherwise made publicly
available.

2. For purposes of this Article, “administrative ruling of general application” means an
administrative ruling or interpretation that applies to all persons and fact situations that
fall generally within its ambit and that establishes a norm of conduct but does not
include: (a) a determination or ruling made in an administrative or quasi-judicial
proceeding that applies to a particular covered investment or investor of the other
Party in a specific case; or (b) a ruling that adjudicates with respect to a particular act
or practice.

Article 11 : Transparency

1. Contact Points

(a) Each Party shall designate a contact point or points to facilitate communications
between the Parties on any matter covered by this Treaty. (b) On the request of the
other Party, the contact point(s) shall identify the office or official responsible for the
matter and assist, as necessary, in facilitating communication with the requesting

Party.

2. Publication

To the extent possible, each Party shall: (a) publish in advance any measure referred
to in Article 10(1)(a) that it proposes to adopt; and (b) provide interested persons and
the other Party a reasonable opportunity to comment on such proposed measures.

3. Provision of Information

(a) On request of the other Party, a Party shall promptly provide information and
respond to questions pertaining to any actual or proposed measure that the requesting
Party considers might materially affect the operation of this Treaty or otherwise
substantially affect its interests under this Treaty. (b) Any request or information under
this paragraph shall be provided to the other Party through the relevant contact points.
(c) Any information provided under this paragraph shall be without prejudice as to
whether the measure is consistent with this Treaty.
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4. Administrative Proceedings

With a view to administering in a consistent, impartial, and reasonable manner all
measures referred to in Article 10(1)(a), each Party shall ensure thatin its
administrative proceedings applying such measures to particular covered investments
or investors of the other Party in specific cases: (a) wherever possible, covered
investments or investors of the other Party that are directly affected by a proceeding
are provided reasonable notice, in accordance with domestic procedures, when a
proceeding is initiated, including a description of the nature of the proceeding, a
statement of the legal authority under which the proceeding is initiated, and a general
description of any issues in controversy; (b) such persons are afforded a reasonable
opportunity to present facts and arguments in support of their positions prior to any
final administrative action, when time, the nature of the proceeding, and the public
interest permit; and (c) its procedures are in accordance with domestic law.

5. Review and Appeal

(a) Each Party shall establish or maintain judicial, quasi-judicial, or administrative
tribunals or procedures for the purpose of the prompt review and, where warranted,
correction of final administrative actions regarding matters covered by this Treaty.
Such tribunals shall be impartial and independent of the office or authority entrusted
with administrative enforcement and shall not have any substantial interest in the
outcome of the matter. (b) Each Party shall ensure that, in any such tribunals or
procedures, the parties to the proceeding are provided with the right to: (i) a
reasonable opportunity to support or defend their respective positions; and (ii) a
decision based on the evidence and submissions of record or, where required by
domestic law, the record compiled by the administrative authority. (c) Each Party shall
ensure, subject to appeal or further review as provided in its domestic law, that such
decisions shall be implemented by, and shall govern the practice of, the offices or
authorities with respect to the administrative action atissue.’

17 gee the US-Uruguay BIT of 25 October 2005 in 44 ILM 265 (2005) Arts 10 and 11.

18 See UNCTAD, Investment Provisions in Economic Integration Agreements (New York and
Geneva, United Nations, 2006) at 88, citing the US-Singapore FTA Art 19.5. See too US-Chile FTA of
6 June 2003 Art 10.20, available at
<http://www.unctad.org/sections/dite/iia/docs/Compendium//en/290%20volume%2012.pdf>.

19 gee eg the Canadian Model BIT 2004 Art 19, available at
<http://ita.law.uvic.ca/documents/Canadian2004-FIPA-model-en.pdf>.

20 OECD, Public Sector Transparency and International Investment Policy (Paris, OECD, 11 April
2003) at 5.

21 UNCTAD, Key Issues, above n 1 at 285-9.

22 gee further UNCTAD, Bilateral Investment Treaties 1995-2006: Trends in Investment
Rulemaking (New York and Geneva, United Nations, 2007) at 76-80. The study concludes: ‘only a
small—albeit growing—number of BITs of the last decade include provisions on transparency.
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THE GOVERNMENT AT THE STANDARDS
BAZAAR

Stacy Baird”

In recent years, there has been heightened interest in having government
intervene in what has become primarily a market activity to mandate
information technology standards. This article will provide an analytical
framework by which government can consider such actions. I premise my
proposal on the conclusion that government should be reluctant to intervene in
the setting of information technology standards (and particularly, to mandate a
particular standard that has not been developed and/or widely adopted by the
market) because: (1) the relevant industries are sophisticated in regard to
standards setting and have many well-developed types of standards, and forums
in which to develop standards; (2) the U. S. government has a strong preference
for market-developed information technology standards and promotes this
preference as a matter of both domestic law and policy and foreign trade
policy; (3) international trade agreements limit the degree to which
participating governments can mandate standards; and (4) in contrast to the
sophistication of the marketplace, government is rarely as informed,
sophisticated in its understanding of the market, or nimble enough to respond to
market conditions; therefore, the risk of government failure is significant, and
indeed greatest where the market is young and dynamic, as is the case with
regard to the current market affected by information technology standards.

Based on these premises, this article proposes the following test, which
appears as a flow chart in the Appendix. First, the government should identify
which of three categories describe the instant circumstances: (1) clear cases for
intervention, those where there is a government responsibility to meet a critical
public interest objective and the standard is essential for the government to
meet that objective; (2) “gray area” cases, where the standard is relevant to
either (a) meeting a public interest objective arising in the context of a non-
critical issue in the area of national security, defense, public safety, health or

*
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welfare, or (b) providing an essential but non-critical government service; and
(3) cases that are clearly not circumstances for government intervention. As to
determining whether to intervene in a case arising within the first category,
where a critical public interest objective is at stake and a standard is essential to
meet the objective, the government should take all necessary measures to
address the objective. That said, pursuant to clear government policy, even in
these cases government should be predisposed to implement market-developed
standards and may apply the same test as described for “gray area” cases. In a
“gray area” case, there must be a significant and substantial market failure to
develop a standard to meet the important public interest objective before the
government should consider mandating a particular standard. “Significant and
substantial” means the market failure has proved to be a barrier to government
action to address the important public interest objective. The government
should further consider mitigating factors, such as whether the market has had a
reasonable time, relative to the circumstances, to develop, approve, and
implement the standard and whether there is cohesiveness among the
stakeholders (i.e., whether stakeholders have adequate forums in which to act in
the specific situation). The government and industry should support credible
and informed non-governmental public interest (e.g., consumer-oriented)
representation to potentially obviate the need for direct government action later
on.

Where a government decides to intervene, intervention should be
reasonably tailored to rectify the identified market failure and to achieve the
particular public interest objective. The government should limit the scope of
intervention and define objectives. In order to assure the most narrowly tailored
intervention, government should clearly articulate: (a) the specifics of the
important public interest objective in the establishment of a particular
information technology standard; (b) the purpose and scope of the government
intervention; and (c¢) defined objectives for government intervention to achieve.
The government should proceed incrementally with intervention. The first step
should be to encourage market behavior through incentives. As a second step,
the government should use its leverage as a major market participant and
potential regulator to influence market behavior; however, the government
should behave as a rational consumer, and it should consider not only the
public interest objective at issue, but also the general public good. At each
stage of intervention, the government should consider how best to mitigate the
risk of harm of “non-market failure.” To this end, where the government does
intervene, intervention should reflect the market norms and market behaviors to
the greatest extent possible.

I. INTRODUCTION

In recent years, there has been heightened interest in having the state or
federal government (or a corresponding foreign governing body) intervene in



2007] THE GOVERNMENT AT THE STANDARDS BAZAAR 37

the information technology standards-setting process to mandate a particular
standard.' The question of whether the government should mandate a particular
information technology standard has arisen in several contexts, including
entertainment content protection (e.g., efforts to implement standardized copy
protection measures such as the broadcast flag, digital rights management, etc.),
access to government services (e.g., state government requirement of the open-
standard formats for all government documents), and efforts to achieve greater
interoperability for data exchange in the areas of law enforcement, national
security, and healthcare. The question of the government’s proper role in
setting standards has spurred substantial debate. However, to date there has
been no objective analysis by which the need for and nature of government
action may be determined. It is up to government policymakers to determine
the best course in the public interest. This Article will outline a framework to

1. For the purpose of this discussion, I define the term “standard” as a written
specification that facilitates interoperability between information technology networks,
applications, or services, enabling such components to exchange and use information. In
simple terms, an information technology standard enables software, hardware, or
information technology services to “talk” to each other. More specifically, a standard is a
technical description of the functionality or features necessary for interoperability; it is a
description of the requirements to achieve interoperability, not a specific implementation of
such a “description.” For example, a standard for automobiles might be the technical
requirement that the engine would run on gasoline with an octane rating ranging from 86 to
92. An implementation might be the General Motors design of a piston engine, or a Mazda
design of a Wankel rotary engine. In the information technology sphere, one example of a
standard is the XML file format that enables the creation of documents that can be read,
revised, managed, saved, and stored across a broader array of applications and platforms. In
terms of interoperability, this is not the same as “interchangeability,” which is the ability to
substitute one product or system for another to perform the same functions (i.e., the creation
of a piece of software or an information technology system that functions in the same
manner as another product and is used to replace such other product). As two U. S. courts
have concluded, describing “interoperability” in this manner would be overly broad. See
Massachusetts v. Microsoft Corp., 373 F.3d 1199, 1225 n.16 (D.C. Cir. 2004); New York v.
Microsoft Corp., 224 F. Supp. 2d 76, 122 (D.D.C. 2002). Interoperability, in the meaning I
give the term, allows information technologies to provide differing features and
characteristics, while at the same time ensuring that such different technologies can
communicate to exchange data with one another.

I use the terms “government intervention in the setting of information technology
standards” and “government-mandated standards” to describe a government action to
establish or mandate by law or policy a particular information technology standard in cases
where the market/industry has not developed and/or approved a standard. I do not mean to
include in my definition the government’s participation in the standard-setting process as a
full participant in standards-setting organizations, or as a potential customer for (or even
developer of) a standard. I also do not mean to necessarily frown upon situations where
governments simply “ratify,” “bless,” or “codify” in their rules for enforcement purposes
information technology standards that have previously been developed, tested, and approved
by industry (assuming the government action provides an opportunity to expeditiously adapt
or revise the standard as technology evolves). [ also take the liberty of conflating computing
technology with consumer electronics, and discuss them collectively as “information
technology.” Finally, 1 will feel free to take examples from each sector, given their ongoing
convergence.
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guide government policy when the following question arises: should the
government intervene in the market to mandate an information technology
standard?

IT. BACKGROUND

The past decade has been a dynamic period in the information technology
standards-setting world. The explosive growth of the role of information
technology in our society and as a component of our economy has dramatically
elevated the importance of information technology interoperability.
Interoperability may be achieved in a number of ways, through intellectual
property licensing and cross-licensing, relatively simple technical means (for
instance, in information technologies and consumer electronics, converters and
translators are commonplace in both software and hardware), through industry
collaboration with companies working to facilitate interoperability among their
products, through a company designing its product to interoperate with the
products of other companies, and through consulting services that facilitate
interoperability among otherwise non-interoperable technologies. And indeed,
as I suggest above, interoperability between modern technologies is often a far
simpler task than during previous eras of technological evolution wherein
inventors were limited by physical characteristics and mechanical interactions.
This said, I will be focusing on standards and standard setting, as standards
have been the focal point for government action and significantly, an integral
part of some commercial competitive strategies.

The increased need for interoperability has in turn resulted in enormous
demand for standards at a pace that challenges traditional standards-setting
processes. Concurrently, government programs have transitioned from reliance
on government-specific standards, such as MIilSPEC/MilStandards, to
voluntary standards developed in the private sector, placing an additional
burden on standards-setting forums.” As a result of these factors, the
information technologies industries are in an extremely competitive
commercial environment, one that is also reliant on standards that facilitate
interoperability among increasingly heterogeneous products and services. The
high demand for interoperability is in tum creating an environment wherein
stakeholders are more likely to turn to government to intervene in the market to
aid in achieving particular goals more rapidly than may occur in the natural
course of market activity.

In some cases, the government is being asked by one business sector or

2. MIISPEC and MilStandards are respectively the “military specifications” and
“military standards” developed by Department of Defense engineers and technicians to
describe the products to be made by contractors. See U.S. GEN. ACCOUNTING OFFICE,
GAQ/NSIAD-95-14, ACQUISITION REFORM: DOD BEGINS PROGRAM TO REFORM
SPECIFICATIONS AND STANDARDS (Oct. 1994), available at
http://www.gao.gov/archive/1995/ns95014.pdf.
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another to play a role in, or even to take responsibility for, setting information
technology standards, the development of which were vexing the industry with
conflicting interests, or identified by one proponent or another to need
government assistance to accelerate the advancement of one technological
solution, business model, or corporate venture over another. Throughout this
dynamic period, governments have been asked by stakeholders, or have
independently pursued mandating particular information technology standards,
in several areas:

Copyright protection and digital rights management for copyrighted
works. This has been a technical, legal, and political issue for years. Examples
include recent efforts to seek a government mandate, such as legislation
introduced by U.S. Senator Hollings that set a deadline for market action, the
failure of which would precipitate a government mandate for digital rights
management standards.’ There have been efforts by both Congress* and the
Federal Communications Commission (FCC)’ to establish a “broadcast flag”
with specific technical standards for digital broadcast television.®

Open Source Software. There is an ongoing debate as to whether
governments should mandate standards that are implemented with open source
code software over proprietary software because, proponents of open source
argue, open source software has characteristics that are better aligned with the
needs of government (e.g., Massachusetts’s selection of open standards formats
for all state government documents’) and government adoption would
accelerate broader market adoption of open source applications.

National security information sharing. Subsequent to the events of
September 11, 2001, there has been heightened attention given to improving
data interoperability to facilitate better information sharing between law
enforcement, intelligence, immigration, and foreign service agencies, to better

3. Consumer Broadband and Digital Television Promotion Act, S. 2048, 107th Cong.
(2002), available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=107_cong_
bills&docid=f:s2048is.txt.pdf.

4. See Perform Act of 2007, S. 256, 110th Cong. (2007); Digital Transition Content
Security Act of 2005, H.R. 4596, 109th Cong. (2005); Communications Opportunity,
Promotion, and Enhancement Act of 2006, H.R. 5252, 109th Cong. (2005).

5. See infra notes 149-151, 166-168 and accompanying text.

6. The term “broadcast flag” refers to a digital “marker” encoded into a digital
television program that triggers compliance rules in a broadcast flag-compliant digital
television receiving device (that which is designed to recognize and comply with the flag).
These rules instruct the device as to how to treat the content, for instance, whether to allow
copying or not. The term “broadcast flag” is often used to describe in the collective the
marker, compliance rules, and a statutory or regulatory requirement that the technology be
incorporated into receiving devices. See CTR. FOR DEMOCRACY & TECH., IMPLICATIONS OF
THE BROADCAST FLAG: A PUBLIC INTEREST PRIMER (VERSION 2.0) (2003), available at
http://www.cdt.org/copyright/20031216broadcastflag. pdf#fsearch=%22cdt%20broadcast%20
flag%22.

7. See infra notes 153-157 and accompanying text.
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protect our borders and U.S. citizens. The USA PATRIOT Act® and its progeny
addressed this and related issues.

Emergency communications interoperability. Also subsequent to the events
of September 11th, there has been greater interest in improving radio and data
communications interoperability for fire, law enforcement, and other “first
responders.” The USA PATRIOT Act and its progeny took steps to accomplish
improvements, and several bills in Congress seek to provide spectrum and other
resources to fully execute an interoperability strategy.9

Electronic medical records. Since the early 1990s, research has shown that
conversion from paper to interoperable electronic health care records and
prescription systems, would save thousands of lives and billions of dollars
annually. Recently, the government has given significant attention to this
problem. Numerous bills have been introduced in Congress and the President
has made this a priority.10

Law enforcement interception of electronic communications. With voice-
over-internet-protocol (VoIP) gaining popularity, early in the development of
VoIP, the FBI sought legislation to require VoIP service providers to comply

8. Uniting and Strengthening America by Providing Appropriate Tools Required to
Intercept and Obstruct Terrorism (USA PATRIOT Act) Act of 2001, Pub. L. No. 107-56,

115 Stat. 272.

9. Including, in the 109th Congress, see 21st Century Emergency Communications
Act, HR. 5852, 109th Cong. (2006), available at http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_bills&docid={"h58521fs.txt.pdf; Communications,
Consumer’s Choice, and Broadband Deployment Act, S. 2686, 109th Cong. (2006),
available at http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_bills&docid=f:s2686is.txt.pdf; SAVE LIVES Act, S.
1268, 109th Cong. (2005), available at http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_bills&docid=f:s1268is.txt.pdf.

10. Also in the 109th Congress, see Electronic Health Information Technology Act,
HR. 4832, 109th Cong. (2006), available at http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_ bills&docid= f:h4832ih.txt.pdf; Information Technology
for Health Care Quality Act, S. 1223, 109th Cong. (2005), available at
http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_bills&docid=f:s1223is.txt.pdf; Patient Safety and Quality
Improvement Act, S. 554, 109th Cong. (2005), available at
http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_bills&docid=f:s544is.txt.pdf; Healthy America Act, S.
1503, 109th Cong. (2005), available at http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_bills&docid={:s1503is.txt.pdf; Affordable Healthcare
Act, S. 16, 109th Cong. (2005), available at http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_bills&docid=f:s16is.txt.pdf; Health Technology to
Enhance  Quality Act S. 1262, 109th Cong. (2005), available at
http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_bills&docid=f:s1262is.txt.pdf;  Health  Information
Technology Act, S. 1227, 109th Cong. (2005), available at
http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_bills&docid=f:s1227is.txt.pdf; 21st Century Health
Information Act, H.R. 2234, 109th Cong. (2005), available at
http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=109_cong_bills&docid=f:h2234ih.txt.pdf.
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with Communications Assistance for Law Enforcement Act (CALEA)"
requirements to make the providers’ facilities accessible to law enforcement for
the interception of VoIP communications. The FCC ultimately published a
rulemaking describing the requirements.12

1II. SUBSTANTIAL BASIS FOR GOVERNMENT RELUCTANCE IN MANDATING
INFORMATION TECHNOLOGY STANDARDS

There are several premises upon which 1 base my conclusion that
government should be reluctant to mandate an information technology
standard. The first is that the information technology industries are generally
sophisticated and well structured to develop standards. The second is that U.S.
law and public policy guides government, particularly the U.S. federal
government, to a preference for market-developed standards. Third, trade
agreements may preclude government from setting technology standards that
may impact international trade. The fourth factor is the high risk of government
failure, or “non-market failure.” Upon this substantial basis for government
reluctance, I base the analytic process described herein.

A. THE RELEVANT INDUSTRIES ARE WELL STRUCTURED TO DEVELOP
STANDARDS

One of the first set of factors for the government in analyzing an apparent
market failure is to consider how sophisticated the market participants are and
how well-developed the market is. In the context of standards development, the
questions to consider might include: is the industry mature; are the participants
sophisticated in their ability to develop standards; are there well-developed
institutional structures to facilitate standards development. The industries this
article describes as the information technology sector include the computing
and software industries, the entertainment industry, and consumer electronics
industry, and, in some instances, telecommunications and broadcast industries.
Each of these industries has a long and successful history of standards setting.
In relation to each industry and the broad convergence of these industries, there
are many now well-trodden paths the market can take to establish an
information technology standard. Indeed, these are sophisticated participants in
mature industries, experienced in developing standards. As evidence of this,
there are a number of approaches and institutions, well-established and newly-

11. 47 U.S.C. §§ 1001-10 (1994).

12. In re Communications Assistance for Law Enforcement Act & Broadband Access
& Services, 20 F.C.C.R. 14,989 (Sept. 23, 2005); In re Communications Assistance for Law
Enforcement Act & Broadband Access & Services, 19 F.C.C.R. 15,676 (Aug. 9, 2004).
Congress and the FCC recently imposed CALEA requirements on VolP providers. See
Communications Assistance for Law Enforcement Act, 47 U.S.C. § 1001-10 (1994); In re
Communications Assistance for Law Enforcement Act & Broadband Access & Services, 21
F.C.C.R. 5360 (May 12, 2006).
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evolving, in which these industries develop standards. Further, there are many
and varied types of standards used by these industries.

1. MANY AVENUES AND FORUMS EXIST FOR INFORMATION TECHNOLOGY
STANDARDS DEVELOPMENT

There are numerous forums for the development of information technology
standards. The traditional courses for standards development are voluntary
consensus forums including formal standards development organizations such
as Institute of Electrical and Electronics Engineers (IEEE), International
Electrotechnical Commission (IEC), International Telecommunications Union
(ITU), industry or sector-specific standards-setting organizations (e.g.,
InterNational Committee for Information Technology Standards (INCITS),
Internet Engineering Task Force (IETF), Telecommunications Industry
Association (TIA), Organization for the Advancement of Structured
Information Standards (OASIS), European Computer Manufacturers
Association (ECMA), Association of Computing Machinery (ACM), Audio
Engineering Society (AES), and Society of Motion Picture and Television
Engineers (SMPTE)), and trade associations (e.g., Consumer Electronics
Association (CEA) and the National Association of Broadcasters (NAB)).
These forums have produced an endless list of standards, including: IEEE
802.11 (popularly known as Wi-Fi, a wireless digital interconnect); IEEE 1394
(also known as Sony iLink or Apple Firewire high bandwidth digital
interconnect), and TCP/IP Internet communications protocol (IETF). These
standards development organizations are exceedingly credible and common to
all industries that rely on standards. At the most formal end of standards setting
are standards development organizations accredited by ANSI, the American
National Standards Institute. ANSI is the only accredited U.S. entity that is a
member of the International Standards Organization and the International
Electrotechnical Commission (IEC). A standard set by an ANSl-accredited
standards development organization may be approved by ANSI as an American
National Standard. Several of the formal standards development organizations
listed above are ANSI accredited.

There is also a robust ecosystem for informal standards development. A
now common approach.to standards setting is where the relevant industries or
businesses develop and support a standard by mutual agreement through a
consortium. Consortia -are organizations formed by companies interested in
developing a standard to serve their mutual interests. Typically, because these
organizations are formed to meet the specific standards needs of the interested
companies, the process can be more efficient.'” Consortia come in many

13. In fact, although it may, to the uninitiated, appear that fewer participants with a
greater commonality in interest would result in a less contentious process, participants often
have as many competing interests as those in common, so often consortia can be as rigorous
a process as formal standards development organizations.
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flavors, from very informal to very formal, having very similar processes and
characteristics as a traditional standards development organization. Consortia-
developed standards examples abound including video standards such as VGA
and SXGA analog computer display standards (VESA); digital transmission
standards such as digital subscriber line, or DSL (DSL Forum); Internet-related
developer standards such as HTML (W3C), XML (W3C and OASIS), SOAP
(W3C) and Synchronized Multimedia Integration Language (SMIL, W3();
OpenCable Application Platform (or OCAP, a set of standards that will
facilitate interactive video interoperability, i.e., a unified developers platform
for set-top boxes, consumer electronics devices, game devices, digital video
recorders, portable devices, PCs, etc.),l4 the Advanced Access Content System

14. OpenCable is the result of the work of FCC authorized consortium, CableLabs.
OCAP uses some patented software that are licensed to users of the standard. Numerous
diverse companies have agreed to license OCAP from CableLabs. See Press Release,
CableLabs, Twenty-eight Firms Demonstrate Interoperability on OCAP and eTV Platforms
at CableLabs Event (Aug. 17, 2005), available at
http://www.cablelabs.com/news/pr/2005/05_pr_ocap_interop_081705.html. See, e.g., Press
Release, CableLabs, Funai Licenses CableLabs® Technology for Interactive Digital Cable
Products (Oct. 17, 2006), available at
http://www.cablelabs.com/news/pr/2006/06_pr_funai_chila_101706.html. In addition, see
generally OpenCable press releases describing several major licensing agreements at
http://www.opencable.com/news/archive.html. There have been concerns over the specifics
of OpenCable standards and the credibility of the organization developing the standards,
CableLabs. The FCC designated the standard development authority to CableLabs, an
organization created by cable companies. Initially, CableLabs worked with consumer
electronics companies and excluded participation by the computer and software industries.
There was (and continues to be) consternation that CableLabs was developing standards that
implicated industries other than cable and consumer electronics without allowing for the
input from these other industries. In 2003, the FCC agreed with the commenters that raised
these concerns and issued an order requiring CableLabs to consider the input of these
sectors. See In re Implementation of Section 304 of the Telecommunications Act of 1996, 18
F.C.C.R. 20,885, 20,919 § 78 (Oct. 9, 2003). The FCC further established an interim rule
creating a route for companies to appeal CableLabs decisions, placing the burden on
CableLabs to prove their objectivity in denying the recommendations by these participants.
The order stated:

Any interested party, including but not limited to consumer electronics
manufacturers, content providers, information technology companies or
consumers, may appeal an initial decision by CableLabs to the Commission.
CableLabs shall bear the burden of proof that its initial determination, whether an
approval or disapproval, was justified. In any responsive pleading to an appeal
before the Commission, CableLabs will specify each of the objective criteria used
to evaluate the proposed output and copy protection technology and articulate in
detail how such proposed output and copy protection technology met or failed to
meet each of the criteria. Should CableLabs disapprove a particular output or
content protection technology, we expect that CableLabs will articulate in detail
the reasons for its disapproval. The Commission will review de novo both the
reasonableness and necessity of the objective criteria, as well as CableLab’s
application thereof to the proposal under consideration. We clarify that parties
seeking Commission review may file a petition for special relief pursuant to our
normal procedures under Section 76.7 of the Commission’s rules. The
Commission will address such petitions on an expedited basis.
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Licensing Administrator (AACS LA) digital rights management for high-
definition videodisk standards (adopted into both HD-DVD and BluRay
standards), Universal Plug-N-Play developed by Microsoft and numerous third-
party equipment manufacturers (UPnP Forum) ostensibly to simplify and
automate an end-user’s installation of hardware on a computer that uses the
Windows operating system.

Although consortia can be less transparent or open in their processes than
traditional standards development organization, they have their important place
in the standards arena. As Oliver Smoot, then Chairman of the Board of ANSI,

testified before Congress:
The information technology industry does have a special challenge
because it uses every kind of standardization process imaginable,
ranging from the most informal meeting possible to the very formal
processes that result in an American National Standard. However these
challenges do not impair their ability to compete domestically or
internationally. Now, even within the subset of standards development,
and it is this very flexibility that makes them useful. . . . Because they
meet real needs, consortia-developed standards are fully acceptable to,
and widely used by, industry and the U.S. Government to procure and
use advanced technologies and, in fact, to procure and use technologies
of all kinds. ... "’
As Gerald Ritterbusch, the Director of Standards for Catapiller, observed at
that same hearing:
[TThe IT industry needs the right mix of standards that are developed in
both the formal and those that can develop through the consortia process.
The IT industry has a definite need for speediness in bringing standards
to the market so they can be used. Consortia provide the speed while the
formal standards system, through its openness and balance, takes a little
longer, but I believe that there needs to be the right mix of using both the
formal and the consortia and that needs to be chosen by the users of the
standards and the players in the process. '¢
Some have expressed the concern that consortia are potentially at risk of
capture by the largest of industry players. Standards expert and Director of

1d. at § 79 (footnotes omitted).

Recently, the consumer electronic industry, with support from the computer and
software industry, filed a joint proposal with the FCC to withdraw support from OCAP. See
Letter from Michael T. Williams, Executive Vice President, Sec’y & Gen. Counsel, Sony
Electronics Inc., et al. to the Hon. Kevin J. Martin, Chairman, Federal Commc’n Comm’n,
CS Docket No. 97-80 (Nov. 7, 2006), available at
http://gullfoss2.fcc.gov/prod/ects/retrieve.cgi?native_or_pdf=pdf&id_document=651853986
6.

1S. Standards-setting and United States Competitiveness: Hearing Before the H.
Subcomm. on Environment, Technology & Standards, 107th Cong. 23 (2001) (statement of
Oliver Smoot, Chairman of Board, American National Standards Institute), available at
http://commdocs.house.gov/committees/science/hsy73317.000/hsy73317_0f.htm [hereinafter
Standards-Setting Hearing].

16. Id. at 26 (statement of Gerald H. Ritterbusch, Director of Standards, Catapiller,
Inc.).
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Standards for Sun Microsystem, Carl Cargill, in testifying before Congress,
observed, “Very rarely do you get a captive consortia that is trying to prejudice
the market in its own favor. Normally, consortia benefit the entire market. That
is one of the requirements.”’” In regard to mitigating the risk of antitrust issues
in the context of standards setting, as the FTC’s David Balto observed, “where
the standard setting process is dominated by users or other vertically related
firms, rather than rival producers, competitive injury is unlikely. The
involvement of buyers in the design of standards may reduce competitive
concerns.”'®

One mechanism that is used to address complex patent licensing issues
surrounding standards in an efficient manner is the “patent pool.” A “patent
pool” is the sharing, or pooling, of patent ownership interests to benefit the
market at large. There is a long history of the use of “patent pools” in
connection with the development of standards, or the adoption of a proprietary
technology into a standard; the broadcasting, consumer electronics and
information technology industries have long been part of that history. Often it
is the pioneers in an industry or technical achievement that take this approach.
An early example in the information technology sphere was the Associated
Radio Manufacturers, later renamed the Radio Corporation of America.
Formed in 1924, the Associated Radio Manufacturers brought together the
radio interests of American Marconi, American Telephone and Telegraph
(AT&T), General Electric and Westinghouse, to develop standards for radio
parts, spectrum management, and television transmission standards.'® Fast
forward to 1998, when Sony, Philips, and Pioneer developed the DVD-Video
and DVD-ROM standard specifications, and 1999, when Hitachi, Matsushita,
Time-Warner, Toshiba, and others pooled patents for DVD compliant products.
Modem computing technology standards using patent pools include MPEG,
MPEG-2 AAC audio codec, DVI, and USB. Even as recently as last year,
RFID vendors formed a patent pool to resolve intellectual property rights
ownership issues.”” The U.S. Patent and Trademark Office has clearly stated its

17. Id. at 31 (statement of Carl Cargill, Director of Standards, Sun Microsystems).

18. David Balto, Assistant Dir.,, Office of Policy & Evaluation, Bureau of
Competition, Fed. Trade Comm’n, Address at the Cutting Edge Antitrust Law Seminars
International (Feb. 17, 2000), available at www.ftc.gov/speeches/other/standardsetting.htm
(citing 13 HERBERT HOVENKAMP, ANTITRUST LAW: AN ANALYSIS OF ANTITRUST PRINCIPLES
AND THEIR APPLICATION 367 92233 (1999)).

19. See JEANNE CLARK ET AL., PATENT POOLS: A SOLUTION TO THE PROBLEM OF
ACCESS IN BIOTECHNOLOGY PATENTS? 4 (2000), available at
http://www.uspto.gov/web/offices/pac/dapp/opla/patentpool.pdf (citing The Radio
Manufacturers Association,
http://www.terracom.net/~john_b/radiodocs/RETMA/ccodeindex.htm (Aug. 5, 1998) (Radio
Manufacturers Association Website is no longer available.)).

20. See CPTech, Collective Management of IP Rights: Patent Pool,
http://www.cptech.org/cm/patentpool.html (providing a useful discussion of patent pools and
from which I have drawn several of these examples), ; see also Suzanne Deffree, NFC
Jumps in the Patent Pool, ELECTRONIC NEWS, Feb. 1, 2006, available at http://www.reed-
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support for patent pools, as has the Federal Trade Commission and the
Department of Justice, providing guidelines for antitrust enforcement in regard
to such collective rights management.

It is important as a matter of background to understand that the federal
government has endorsed consortia, informal multi-company standards
development activities (including those that implicate “patent pools™), and even
single-enterprise standards-setting activities as on the same footing as formal
standards-setting organizations in meeting federal government requirements for
“voluntary consensus standards.” The National Technology Transfer and
Advancement Act (NTTAA) sets out the mandate that federal government
agencies use commercially developed “voluntary consensus standards™ unless
doing so would be against the law or otherwise impractical.”> The revised
Office of Management and Budget Circular A-119, which provides detailed
guidance to federal agencies regarding this statutory mandate, is clear that
standards developed by any private sector standards-setting enterprise would
meet the meaning of voluntary consensus standards for the purposes of the
requirements of Circular A-119.” The Eighth Annual Report on Federal

electronics.com/electronicnews/article/CA6303827.html; Mark Johnson, The RFID Patent
Pool: Playing Poker—RFID Consortium Charts Its Next Move, MORERFID, Dec. 23, 2005,
available at
http://morerfid.com/details.php?subdetail=Report&action=details&report_id=1081&print=tr
ue; Mark Roberti, RFID Vendors to Launch Patent Pool, RFID J., Aug. 9, 2005, available at
http://www.rfidjournal.com/article/articleprint/1786/-1/1/; Mark Roberti, The RFID Patent
Pool: Next Steps, RFID 1, Aug. 10, 2005, available at
http://www.rfidjournal.com/article/articleprint/1798/-1/1/.

21. See JEANNE CLARK ET AL., supra note 19; Letter from Charles A. James, Assistant
Att’y Gen., Antitrust Div., Dep’t of Justice, to Ky P. Ewing, Vinson & Elkins L.L.P. (Nov.
12, 2002) (DOJ opinion letter on 3GPP), available at
http://www.usdoj.gov/atr/public/busreview/200455.htm; Letter from Joel 1. Klein, Assistant
Att’y Gen., Antitrust Div., Dep’t of Justice, to Carey R. Ramos, Paul, Weiss, Rifkind,
Wharton & Garrison (June 10, 1999) (DOJ opinion letter on DVD),
http://www.usdoj.gov/atr/public/busreview/2485.htm ; Letter from Joel 1. Klein, Assistant
Att’y Gen., Antitrust Div., Dep’t of Justice, to Garrard R. Beeney, Sullivan & Cromwell
(Dec. 16, 1998) (DOJ  opinion letter on DVD), available  at
http://www.usdoj.gov/atr/public/busreview/2121.htm ; Letter from Joel 1. Klein, Assistant
Att’y Gen., Antitrust Div., Dep’t of Justice, to Garrard R. Beeney, Sullivan & Cromwell
(June 26, 1997) (DOJ opinion letter on  MPEG-2), available at
http://www.usdoj.gov/atr/public/busreview/215742.htm ; see also U.S. DEP’T OF JUSTICE &
FED. TRADE COMM’N, ANTITRUST GUIDELINES FOR THE LICENSING OF INTELLECTUAL
PROPERTY § 5.5 (1995), available at http://www.usdoj.gov/atr/public/guidelines/0558.pdf;
Abbot B. Lipsky, Jr., Special Considerations Concerning International Patent and Know-
How Licensing and Joint Research and Development Activities: Current Antitrust Division
Views on Patent Licensing Practices, 50 ANTITRUST L.J. 515 (1981).

22. National Technology Transfer and Advancement Act of 1995, Pub. L. No. 104-
113, § 12(d), 110 Stat. 775, 783 (1996) (codified at 15 U.S.C. § 272 (2006)).

23. The OMB emphasized that it is “not the intent of the Circular to create the basis
for discrimination among standards developed in the private sector, whether consensus-
based or, alternatively, industry-based or company-based.” OFFICE OF MGMT. & BUDGET,
EXECUTIVE OFFICE OF THE PRESIDENT, OMB CIRCULAR A-119, FEDERAL PARTICIPATION IN
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Agency Use of Voluntary Consensus Standards and Conformity Assessment,

issued in May 2005 by NIST, reinforced this reading of the law:
In reporting the full measure of their efforts at minimizing reliance on
government-unique standards, Federal agencies have historically
reported the use of private sector standards including other than
voluntary consensus standards. The OMB Circular classifies these other
private sector standards as non-consensus standards, industry standards,
company standards, or de facto standards. The Circular also states that it
does not establish a preference among standards developed in the private
sector. Consequently, the information contained in this report, as
received from the agencies, includes the use of standards by, and
participation in standards development activities of, both consensus and
non-consensus standards developing organizations.>*

It is clear, too, that formal standards bodies such as ANSI and ISO
acknowledge the importance of the use of the full range of standards-setting
forums including those that incorporate proprietary technologies, as well.?

The final avenue for the development of a standard is where a technology
is so widely adopted by consumers or users that it becomes a de facto standard.
Examples of de facto information technology standards include the mini-DV
videocassette format, Adobe PDF file format, Apple iTunes’s AAC audio file
format, Microsoft Windows Media Player WMP file format, Hewlett-Packard’s
Printer Control Language (PCL), and Sun Microsystem’s JAVA programming
language, among numerous others.

THE DEVELOPMENT AND USE OF VOLUNTARY CONSENSUS STANDARDS AND IN CONFORMITY
ASSESSMENT ACTIVITIES (1998) (revised to conform to NTTAA standards) [hereinafter OMB
Circular A-119].

24. KEVIN L. MCINTYRE & MICHAEL B. MOORE, NAT’L INST. OF STANDARDS AND
TECH., EIGHTH ANNUAL REPORT ON FEDERAL AGENCY USE OF VOLUNTARY CONSENSUS
STANDARDS AND CONFORMITY  ASSESSMENT 2 (2005), available at
http://www.whitehouse.gov/omb/inforeg/reports/8th_annual_nist_rpt_2004.pdf [hereinafter
NIST Annual Report].

25. While ANSI generally espouses the consensus model of standards development, it
has no objections to the use of proprietary technologies within standards that have undergone
canvassing. See AM. NAT’L STANDARDS INST., ANSI ESSENTIAL REQUIREMENTS: DUE
PROCESS REQUIREMENTS FOR AMERICAN NATIONAL STANDARDS 9 § 3.1 (2006), available at
http://publicaa.ansi.org/sites/apdl/Documents/Standards%20Activities/American%20Nationa
1%20Standards/Procedures,%20Guides,%20and%20Forms/ER0106.doc  ( “There is no
objection in principle to drafting a proposed American National Standard in terms that
include the use of a patented item, if it is considered that technical reasons justify this
approach.”). Moreover, ANSI will accredit standards that have been developed initially on a
proprietary basis. For example, the C programming language was developed by Bell Labs in
the early 1970s, and was not officially standardized until the early 1980s by the ANSI X3J11
committee, which then issued today’s standard: ANSI X3.159-1989. See Dennis Ritchie,
Development of the C Language, in HISTORY OF PROGRAMMING LANGUAGES (Thomas J.
Bergin, Jr. & Richard G. Gibson, Jr. eds., 2d ed. 1996), available at http://cm.bell-
labs.com/cm/cs/who/dmr/chist.html. ISO has also approved Microsoft’s C# and Common
Language Interface (CLI). See aiso Press Release, ECMA Int’l, ISO/IEC Finishes Fast-Track
Standardization of Ecma Standards for C# Programming Language And Common Language
Infrastructure (Apr. 2, 2003), available at http://www.ecma-
international.org/news/ECMA%201S0%20CSharp%20Final.pdf.
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There are also circumstances in which consumers or other users (i.c.,
industry members or segments) embrace multiple competing standards that
then co-exist in the market. Some examples of widely adopted, yet competing
standards include the various flavors of high speed communications standards
such as IEEE 802.11 (a/b/g/n and so on), USB-2, IEEE 1394, and DVI; the
competing digital video disc formats, DVD+ and DVD-; the competing EISA
v. MCA, current multiple format standards for digital video (i.e., progressive,
interlaced formats in various resolutions: 480p, 480i, 720p, 720i, 1080p,
1080i), and in earlier days, the Ethernet architecture as it competed with IBM’s
Token Ring. Notable cases where competition between standards resulted in
consumer confusion and a delay in consumer interest in the overall commercial
offering include the competition between Betamax and VHS, SuperAudio CD
and DVD-Audio, and potentially Blu-ray and HD DVD.?® On the upside, such
market behavior results in user choice. Competing standards that survive in the
market may each meet users’ differing needs even at the expense of true
interoperability. Similarly, if multiple standards develop and are each adopted
by the market, the result may be standards-agnostic platforms (devices) or
multi-standard platforms that are interoperable through conversion or gateway
tools or otherwise (this is a less difficult matter, and therefore more common, in
regard to software as compared to hardware). The downside is the potential for
inefficiency or consumer confusion that could forestall widespread adoption.

Eventually, where there is a viable commercial market (the convergence of
a mature technology or standard and the conditions where consumers are truly
interested in having the products made possible by the standard), either the
market formally adopts a standard or multiple standards (and those standards
coexist), or a de facto choice evolves.

26. Note that slow market adoption could be the result of an absence of consumer
interest in the product because the technology is not adequately mature and the market
recognizes this fact. Some technologies that failed to become standards in the marketplace
because the technology was immature include early WAP implementation from providers
such as AT&T (Wireless Pocketnet) and Nextel, many consumer electronics technologies,
such as RCA SelectaVision video disc and Philips/MCA VideoDisc, Phillips Interactive CD-
1, and the competing and incompatible early matrix four-channel surround audio phonograph
technologies offered by CBS and Sansui, confusingly named Quadraphonic and
Quadrasonic, respectively. Regardless of the maturity of the technology, the failure to
establish a standard may quite simply highlight another kind of failure: market research
failure. There may be little consumer interest in having the standard, or even in having the
particular type of technology. In other words, the public may not be interested in the overall
commercial offering, let alone interested enough to choose between one technology and
another to establish a standard. Examples of the market not being ready include the
Phillips/Sony Compact Disc (it took ten years for the compact disc to supplant the Phillips
audio cassette in the market); and the recordable Sony MiniDisc format.
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2. WELL-DEVELOPED DIFFERING TYPES OF STANDARDS REFLECT A
SOPHISTICATED STANDARDS-SETTING ENVIRONMENT

As evidence of the sophistication of the information technology standards-
setting marketplace, there are numerous and highly differentiated types of
market-developed standards that can achieve interoperability: open standards
developed through formal standards-setting organizations; proprietary
standards developed by informal standards bodies, consortia or by individual or
groups of companies; de facto standards, i.e., a technology, usually proprietary,
so widely adopted it effectively becomes a standard; or technologies which
may have initially been a proprietary or a de facto standard yet are
subsequently submitted to a formal standards-setting organization and become
an open standard.

The two most prominent types of standards are “open standards” and
“proprietary standards.” There are many definitions for the term or concept of
an “open standard.” I will offer the following as a guideline for comparison. An
open standard is a technical specification that has the following characteristics:

(a) It is developed, maintained, approved, or affirmed by rough consensus,

in a voluntary private-sector (i.c., non-governmental) standards-setting

organization that is transparent in its process and open to all interested and
qualified participants;

(b) It is published (i.e., made available openly to the public) including

specifications and supporting material providing sufficient detail to enable

a complete understanding of the scope and purpose of the standard;

(c) The documentation of the standard is publicly available without cost or

for a reasonable fee for adoption and implementation by any interested

party; and

(d) Any patent rights necessary to implement the standard are made

available by those developing the standard to all implementers on

reasonable and non-discriminatory (RAND) terms (either with or without
payment of a reasonable royalty or fee).”’

27. This definition is very similar to and is drawn from the definitions of “open
standards” adopted by leading standards development organizations and industry
associations. See AM. NAT'L STANDARDS INST., CURRENT ATTEMPTS TO CHANGE
ESTABLISHED  DEFINITION OF “OPEN  STANDARDS”  (2005) available at
http://public.ansi.org/ansionline/Documents/Standards%20Activities/Critical%20Issues%20
Papers/Open-Stds.pdf, BuUS. SOFTWARE ALLIANCE, BSA STATEMENT ON TECHNOLOGY
STANDARDS (2005),
http://www .bsa.org/usa/policy/loader.cfm?url=/commonspot/security/getfile.cfm&pageid=2
2407 &hitboxdone=yes; GLOBAL STANDARDS COLLABORATION (GSC-10) (2005), available at
http://portal.etsi.org/docbox/workshop/gsc/gsc10archive/GSC10_Closing_Plenary/gsc10_clo
sing_12%20Resolution%2004%200pen%20Standards.doc; TSB Dir.’s Ad Hoc Group on
IPR, Int’l Telecomm. Union (ITU), Definition of “Open Standards” (2005),
http://www.itu.int/ITU-T/othergroups/ipr-adhoc/openstandards.html;. I have also drawn
from the definition provided in BERKMAN CTR. FOR INTERNET AND SOC’Y AT HARVARD LAwW
SCH., ROADMAP FOR OPEN ICT ECOSYSTEMS 6, available at
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Well-known and widely implemented open standards include TCP/IP, HTML,
HTTP, 802.11, MPEG, XML, SNMP, and SMTP.

“Proprietary standards” are technical specifications developed and
maintained by a single entity or more typically by a private, small group of
cooperating entities. Standards are by their nature intellectual property and,
thus, are potentially subject to ownership protected by copyright or patent law.
Since proprietary standards are created by a small group of private parties,
often working ad hoc, they are typically not subject to the formalized rules of a
traditional standards-setting organization; and thus, the owners of the
underlying intellectual property may control implementation of such a standard
more tightly through the licensing terms. The key reason proprietary standards
are developed is that working in small groups without many of the procedural
issues of an open standards-setting organization (particularly issues having to
do with consensus among many and the openness of the process) is more
efficient, and thus, interoperable products can be developed and brought to
market more quickly.

The status of a proprietary standard may change over time. Commonly,
proprietary standards are technologies developed by groups of companies
working in consortia, less formal efforts with the use of “patent pools” or cross-
licensing, or even by a single company, and emerge as de facto standards.®
Some of these proprietary standards are subsequently submitted to formal
standards-setting organizations to become de jure, or formal open standards.
For example, it may be a good business decision for only a few companies to
work together to develop a standard for their mutual benefit, since doing so can
be done more quickly than in a formal setting. Eventually, more adopt the
standard to achieve interoperability and the standard becomes a de facto
standard. At this point, the standard may be submitted to a standards-setting
organization, such as TIA, IEEE, ITU, or ISO, for formal adoption as an open
standard (de jure standard) to encourage yet wider adoption. Examples include
Bell Laboratories C Programming Language;”® ANSI CAT-5 Cable (and other
such cable specifications developed by the Telecommunications Industry
Association, a trade association and ANSI-accredited standards developing
organization) and hundreds of information technology standards (many
designated as ISO or ANSI standards) developed by International Committee
for Information Technology Standards (INCITS, an ANSI-accredited standards
development organization supported by the Information Technology Industry
Council (ITI), a trade association), Adobe’s PDF format (various parts of which
have been submitted to ISO for adoption as an open standard) and Microsoft’s

http://cyber.law.harvard.edw/epolicy/roadmap.pdf.

28. 1 will discuss each of these various modes of developing proprietary standards in
detail infra at Part IILA.1.

29. See CHRISTINE R. DEVAUX, U.S. DEP’T OF COMMERCE, A GUIDE TO DOCUMENTARY
STANDARDS, NISTIR 6802, at 16-17 (2001), available at http://ts.nist.gov/Standards/
Conformity/upload/ir6802.pdf.
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open XML file formats (which have been submitted for adoption as an open
standard).

Many, if not most, information technology standards, including open
standards, have patented components that are owned or controlled by one or a
few companies. Whether open standards or proprietary standards are involved,
entities that develop standards and own the associated patents typically license
the technology on RAND terms, either with or without a reasonable royalty,
and therefore facilitate the wider adoption of the standard.*

30. Although there is ongoing debate as to how RAND royalties should be calculated
and when those terms can be disclosed in the standards-setting process, the overwhelming
consensus by leading international standards and industry organizations such as ANSI, ITU,
BSA, and others is that RAND licensing strikes the proper balance between the interests of
patent holders on the one hand and implementers of standards on the other. See, e.g., AM.
NAT’L STANDARDS INST., supra note 27. This perspective is held by a broad international
coalition. For example, several of the world’s leading standards organizations (including the
European Telecommunications Standards Institute, International Telecommunication Union
(United Nations-based), Association of Radio Industries and Businesses (Japan),
Telecommunications Industry Association (United States), among others), acting as part of
the “Global Standards Collaboration,” recently resolved to: (1) “strongly support the
adoption of effective intellectual property rights policies that are transparent, widely
accepted and encourage broad-based participation and the contribution of valuable technical
solutions by respecting intellectual property rights, including the right of the intellectual
property holder to receive reasonable and adequate compensation for the shared use of its
technology;” (2) “strongly support definitions of ‘open standards’ that reflect the following
characteristics: such standards are (i) made available to the general public, (ii) developed (or
approved) and maintained via a collaborative and consensus driven process, and (iii) subject
to a RAND/FRAND intellectual property rights policy;” and (3) “strongly voice their
opposition to policies that mandate compensation-free licensing provisions.” GLOBAL
STANDARDS COLLABORATION, GSC #10 MEETING: PARTNERS FOR COLLABORATION, available
at http://www.gsc.etsi.org/GSC_10.htm (follow “GSC #10 Final Resolutions”; then open
“Resolution 15, Intellectual Property Rights and Policies™). This was also reiterated in the
new IPR and open standards resolution from GSC-11 in June, 2006. See GLOBAL
STANDARDS COLLABORATION, RESOLUTION GSC-11/04: (JOINT) OPEN STANDARDS (2006),
available at
http://webapp.etsi.org/meetingDocuments/ViewDocumentDetails.asp? DOCId=86936.

U.S. technology transfer laws exemplify the public interest in commercializing
intellectual property in a competitive marketplace, producing innovation protected by
intellectual property laws. See Stevenson-Wydler Technology Innovation Act of 1980, Pub.
L. No. 96-480, 94 Stat. 2311 (codified at 15 U.S.C. §§ 3701-3714); Small Business
Innovation Development Act of 1982, Pub. L. No. 97-219, 96 Stat. 217 (codified at 15
U.S.C. §§ 631-638); National Cooperative Research Act of 1984, Pub. L. No. 98-462, 98
Stat. 1815 (codified at 15 U.S.C. §§ 4301-4306); Federal Technology Transfer Act of 1986,
Pub. L. No. 99-502, 100 Stat. 1785 (codified at 15 U.S.C. §§ 3710a-3710d); Malcolm
Baldrige National Quality Improvement Act of 1987, Pub. L. No. 100-107, 101 Stat. 724
(codified at 15 U.S.C. § 3711a); Bayh-Dole Act of 1980, Pub. L. No. 96-517, 94 Stat. 3015
(codified at 35 U.S.C. §§ 202-211); Exec. Order No. 12,591, 52 Fed. Reg. 13,414 (Apr. 10,
1987).

As a general proposition, the adoption of intellectual property into a standard should not
diminish the value of intellectual property. In a copyright context, the Supreme Court noted
that “[i]t is fundamentally at odds with the scheme of copyright to accord lesser rights in
those works that are of greatest importance to the public. Such a notion ignores the major
premise of copyright and injures author and public alike.” Harper & Row Pub., Inc. v.
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3. EACH RELEVANT INDUSTRY HAS A LONG AND WELL-DEVELOPED HISTORY
OF STANDARDS SETTING

Each industry converging in the information technology environment has
unto itself a long history of success relying on these many avenues for
standards setting in the commercial marketplace. That success continues to this
day. Although not without substantial discord, the early radio and television
industry standards were developed by only a few competing companies under
the auspices (and occasionally mediation) of the FCC, its predecessor, the
Federal Radio Commission (and in the case of television standards, the
National Television Systems Committee (NTSC)), and these were subsequently
adopted as government-mandated standards (e.g., NTSC-adopted 525 line/30
frames per second monochrome broadcast standards and the RCA-developed
electronic color standards selected by the NTSC and the FCC over Columbia’s
color-wheel).! More recently, digital television standards have been developed
in the marketplace and ratified by the FCC.** The movie and music industries
share similar histories (and really, the same companies have long been involved
in both industries), but entertainment standards have generally been market-
driven de facto standards. Take, for instance the Edison cylinder which
competed with the Berliner phonograph disk, Columbia’s patented 33-1/3
R.P.M. LP that co-existed in the market with the RCA’s 45 R.P.M. disk and the
many film format standards (and now digital cinema standards) that have
facilitated international film distribution over the years.> The consumer
electronics industry shares much history with the entertainment industry, but is
also often subject to government mandates (T.V. and radio standards, again
typically standards developed by the consumer electronics and broadcast
industries and then ratified and mandated by the FCC for enforcement
purposes). But consumer electronics standards have also been substantially

Nation Enter., 471 U.S. 539, 558 (1985). The Court’s conclusion is equally applicable to
standards and patents.

All of this is not to say that a creator of a standard cannot make a standard available for
free under extremely flexible terms. In fact, even single-company created standards are often
made available for free and with few restrictions. Doing so often is ultimately valuable in
expanding the adoption of the standard.

31. See DONALD FINK, THE FORCES AT WORK BEHIND THE NTSC STANDARDS (1981),
available at http://www.ntsc-tv.com/ntsc-main-01.htm; EDWIN HOWARD REITAN JR., THE
FOLLOWING PROGRAM IS BROUGHT TO YOU IN LIVING COLOR (1997), available at
http://novia.net/~ereitan/NTSC_overview.html.

32. Inre Advanced Television Systems and Their Impact Upon the Existing
Television Broadcast Service, 11 F.C.C.R. 17,771 (Dec. 27, 1996).

33. The list goes on with obvious examples including Philips’s compact cassette
versus the Lear 8-Track, the compact disc which eventually eviscerated the compact cassette
market, Dolby’s patented noise reduction (which competed, yet briefly coexisted, with DBX
in analog audio devices), multi-channel audio formats (currently Dolby standards coexisting
with DTS), Panasonic and Sony’s MiniDV video media format, the Toshiba/Warmer (and
others) DVD and of course, HD DVD and Blu-ray.
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driven by consumer behavior.>* And, of course, the computer industry utilizes
patent pools and cross-licensing and the full range of forums, those being
informal groups, consortia, and formal standards-development organizations to
an extent similar to that of the broadcast and consumer electronics industries.
Computer standards include the twisted nematic liquid crystal display (invented
by James Fergason, which lead to the LCD of modern computer and television
monitors), the Kensington security socket (the mechanical connector used to
physically secure a computer to a desk by a cable), the ISO-adopted Moving
Picture Experts Group (MPEG) digital audio and video compression
specifications including MPEG-2, MPEG-4, Thompson’s MPEG-1, Layer III
(AKA MP3), Apple’s IEEE 1394 digital communication specification, the joint
ITU-ISO/IEC specification AVC/H.264 video codec (a mandatory specification
of both Blu-ray and HD DVD), Small Computer System Interface (SCSI),
Universal Serial Bus (USB and USB2), AT Attachment (ATA), a digital
transport standard, accelerated graphics port (AGP), Peripheral Component
Interconnect bus (PCI) and an alphabet soup of other standards.

As the NIST Acting Director testified before Congress in 2005, there are
over 450 U.S. standards-setting organizations and an additional 150 consortia
standards-development activities ongoing. Approximately twenty standards-
setting organizations develop about eighty percent of the standards in the
United States. Although the U.S. standards system is highly decentralized and
naturally partitioned into industrial sectors, ANSI alone is composed of more
than 700 companies, 30 government agencies, 20 other institutions and 260
professional, technical, trade, labor, and commercial organizations. There are
more than 13,000 private sector standards in use by the federal government.
“Our decentralized, private sector, demand-driven U.S. standards system has
many strengths. U.S. companies derive significant advantage from the system’s
flexibility and responsiveness. The government also derives great benefit from
the system, both as a customer and user of standards.””’

As is the case with most human endeavors, there is no assurance of
success. Indeed, some standards are not successful even if they are adopted by
formal means. Furthermore, standards setting through any one of the numerous
means available does not assure the greatest efficiency in standards
development, although given the several paths standardization, efficiencies are
more likely than where there may be limited fora to develop a standard.

Given the facts I have described, it is well established, through the long
history and up-to-date practices of formal and informal standards-setting

34, Consider again, LPs, cassettes, and CDs, but also such devices as the RCA/phono
connector and the Sony-Phillips-developed Digital Optical connector.

35. China, Europe, and the use of standards as trade barriers: How should the U.S.
respond?: Hearing Before the H. Comm. on Science & H. Subcomm. on Environment,
Technology and Standards, 109th Cong. (2005) (statement of Hratch G. Semerjian, Acting
Director, National Institute of Standards and Technology), available at
http://www.nist.gov/testimony/2005/hs_house_science_ets_intl_stds_5-11.html [hereinafter
Semerjian Testimony].
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organizations, the vibrancy of ad hoc standards setting or adoption through
consortia and the use of “patent pools,” and marketplace adoption of both open
standards and proprietary standards, that the information technology industries
are well suited to develop standards in the marketplace.

B. U.S. FEDERAL LAW AND POLICY PREFERS THAT STANDARDS BE
DEVELOPED IN THE MARKETPLACE

It almost goes without saying that as a general matter, because the United
States is a market-oriented economy (i.e., a free market, or “bazaar” where
goods are freely exchanged for value with little government involvement), the
government is restrained in interfering with the operation of the market. As
Alan Greenspan recently observed in discussing the importance of Adam Smith
and his theory of a market freedom to modem economic growth in the United
States:

By the 1980s, the success of that strategy in the United States confirmed
the earlier views that a loosening of regulatory restraint on business
would improve the flexibility of our economies . . . . Enhanced flexibility
has the advantage of enabling market economies to adjust automatically
and not having to rest on policymakers' initiatives, which often come too

late or are misguided. Such views . . . clearly have been paramount in a
renewed twenty-ﬁrst century appreciation of Adam Smith's
- contributions.*

In the context of standards setting, there is a substantial early history of the
government as the exclusive or predominant standards-setting entity, rooted in
its British heritage dating back many hundreds of years.’” However, over the
course of the last two centuries, U.S. government policy has reflected an
appreciation that industry is typically the most efficient and informed, as well
as the most capable of developing standards. And as our system has evolved,
the U.S. federal government policy has come to reflect a strong preference for
developing standards in the private sector with a concomitant aversion to
government-unique standards.

1. U.S. DOMESTIC LAW AND POLICY

In December of 2005, ANSI published The United States Standards
Strategy (USSS). The Strategy is approved by the Board of Directors of ANSI
and is endorsed by the U.S. Department of Commerce.”® As the introduction to

36. Alan Greenspan, Chairman, Fed. Reserve Remarks at the Adam Smith Memorial
Lecture, (Feb. 6, 2005), available at
http://www.federalreserve.gov/boarddocs/Speeches/2005/20050206/default.htm.

37. See JOHAN RAMSEY MCCULLOCH, A TREATISE ON THE PRINCIPLES, PRACTICE, &
HisTorRY OF COMMERCE 111-12 (1833).

38. U.S. DEP’T OF COMMERCE, STANDARDS AND COMPETITIVENESS—COORDINATING
FOR RESULTS: REMOVING STANDARDS-RELATED TRADE BARRIERS THROUGH EFFECTIVE
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the USSS states,

Voluntary consensus standards are at the foundation of the U.S.
economy . . .. The United States is a market-driven, highly diversified
society, and its standards system encompasses and reflects this
framework . . . . [A] standards system is strengthened whenever
standards developers share a common vision for meeting stakeholders
needs . . . . Standards are essential to a sound national economy and to
the facilitation of global commerce.>®

Congress has expressed statutorily a strong preference for -private sector-
developed standards and restraint in government mandating standards. In
enacting the National Technology Transfer and Advancement Act of 1995
(NTTAA), Congress formally adopted into law what had since 1980 been the
policy of the Executive Branch and embodied in guidance to federal agencies
issued by the Office of Management and Budget Circular A-1 19.*° With the
NTTAA, Congress required federal agencies to abide by a preference for
voluntary standards over government-specific standards. The preference for
market-developed standards is evident in the report language that accompanied
the NTTAA. To assure absolute clarity, the House Committee Report stated: “It
is . . . the intent of the Committee to make private sector-developed consensus
standards the rule, rather than the exception.”’ As I have described in detail
above, the 1998 revision of OMB Circular A-119 emphasized that it had “not
been the intent of the Circular to create the basis for discrimination among
standards developed in the private sector, whether consensus-based or,
alternatively, industry-based or company-based.”42 Thus, it is clear that the
federal government preference is not only to rely on private sector-developed
standards, but those standards developed in the full range of private sector
forums.* 4

The results of the enactment of the NTTAA are noteworthy. During fiscal
year 2004, federal agencies reported using 4559 private sector standards
developed by the private sector.** In contrast, during the same year, they
reported using only seventy-one government-unique standards.* The impact of

COLLABORATION 17 (2004), available at
http://www.ita.doc.gov/td/standards/Final%20Site/Standards%20and%20Competitiveness.pd
f

39. U.S. STANDARDS STRATEGY COMM., UNITED STATES STANDARDS STRATEGY 4
(2005), available at
http://publicaa.ansi.org/sites/apdl/Documents/Standards%20Activities/NSSC/USSS-
2005%20-%20FINAL.pdf {hereinafter USSS].

40. See National Technology Transfer and Advancement Act of 1995, Pub. L. No.
104-113, § 12(d), 110 Stat. 775 (1996) (codified at 15 U.S.C. § 272 Note). But see OMB
Circular A-119, supra note 23.

41. H.R.REP.No. 104-390, at 25 (1995).

42, OMB Circular A-119, supra note 23.

43. This is evidenced by the implementation of the NTTAA and revised OMB Circular
A-119. See NIST Annual Report, supra note 24.

44, Id atl.

45. Id.
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the NTTAA can be observed in regard to many key federal agencies that rely
on standards. The FCC has also articulated a preference that standards be
developed in the marketplace rather than by governmental fiat.** The
Communications Act of 1934 requires that the FCC regularly review all of its
regulations to determine whether they are still necessary, given the current state
of competition.*’” These Biennial Reviews of Regulations have reflected a
deregulatory approach. For example, in 2000, the Commission eliminated some
130 pages of technical specifications in the FCC rules for telephone terminal
equipment. Instead, the FCC articulated the principles it sought to serve and left
standards development to the private sector.®
An example of the FCC’s approach to market-developed information

technology standards can be found in their management of the development of
the standards to facilitate interoperability among digital cable devices:

[W]e have emphasized our reliance on market forces to bring innovation,

choice and better prices to consumers. It is the work of private entities

and the economic incentives motivating the participants in the

OpenCable process that provide the most immediate opportunity for a

degree of standardization that will both create scale economies reducing

the cost of equipment and developing interfaces allowing the equipment

to be readily sold through retail outlets.*

46. In re Year 2000, 19 F.C.C.R. 3239, 3259 9 48 (Feb. 12, 2004) ( “We prefer, as a
general policy, to allow market forces to determine technical standards wherever possible,
and to avoid mandating detailed hardware design requirements for telecommunications
equipment, except where doing so is necessary to achieve a specific public interest goal.”).
47. 47 U.S.C. § 161(a) (2007).
48. See In re 2000 Biennial Regulatory Review of Part 68 of Comm’n’s Rules and
Regulations, 15 F.C.C.R. 24,944, 24,946 (Dec. 21, 2000). The Commission stated,
In the Notice, we tentatively concluded that the public interest would be better
served if private industry, rather than the Commission, developed the technical
criteria that are necessary to protect the public switched telephone network from
harms. We therefore proposed in the Nofice to use one of several potential
industry standards-setting processes. To ensure that the public interest is
adequately protected, we proposed to provide for de novo Commission review and
enforcement, where necessary, of the industry-established technical criteria in the
event of an appeal regarding the criteria. We noted our expectation, however, that
such Commission involvement would be extremely limited.

Id. at 24,950 9 18 (footnotes omitted).

The Order concluded that the FCC would rely on market-developed standards,

stating
industry rather than Commission development of technical criteria will decrease
development time and allow manufacturers to bring innovative consumer
products, especially for the provision of advanced services, to the market on an
expedited basis. This expedited process should benefit consumers by lowering the
costs of terminal equipment and by ensuring that new technologies are widely
available.

Id. at 24,952 9 21. See also 47 U.S.C. § 161 (2002).

49. In re Implementation of Section 304 of the Telecommunications Act of 1996, 13
F.C.C.R. 14,775, 14,821 9 117 (June 24, 1998). However, see also supra note 14 (discussing
the successes and failures in the navigational devices standards-setting process).
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Similarly, HDTV standards were developed in a consortium standards-
setting process (humbly named the Grand Alliance) under the auspices of the
standards-setting organization, the Advanced Television Systems Committee,
and subsequently ratified by the FCC.>

Another example of the impact of the OMB Circular A-119 and the
NTTAA can be found in examining the Department of Defense policies on
standards. In 1994, Secretary of Defense William Perry issued a memorandum
entitled “Specifications and Standards—A New Way of Doing Business” (often
referred to as “MiISPEC Reform™). The memo set out as a priority for the
Department of Defense the increase in use of commercial technologies and the
use of performance standards and commercial specifications and standards in
“in lieu of military specifications and standards, unless no practical alternative
exists to meet the user’s needs.”' MilSPEC Reform evidences the importance
the federal government placed on taking the government out of the technical
specifications-setting role. In announcing the new policy, the Secretary stated:
““We're going to rely on performance standards . . . instead of relying on
[MilSPECS] to tell our contractors how to build something. . . .”>> A Defense
Department newsletter described remarks by Secretary Perry delivered at a
conference in November of 1996: “acquisition reform encompasses more than
just saving money—it also deals with the quality of the things we buy . . .
actually speeding up access to rapidly evolving commercial technologies.”>

50. See In re the Matter of Advanced Television Systems and Their Impact Upon the
Existing Television Broadcast Services, 11 F.C.C.R. 17,771 (Dec. 27, 1996).

51. See Memorandum from William Perry, Sec’y of Def., to the Secretaries of the
Military Departments et al. (June 29, 1994), reprinted in THE IMPACT OF ACQUISITION
REFORM ON DEPARTMENT OF DEFENSE SPECIFICATIONS AND STANDARDS FOR MATERIALS AND
PROCESSES: REPORT OF THE WORKSHOP ON TECHNICAL STRATEGIES FOR ADOPTION OF
COMMERCIAL MATERIALS AND PROCESSING STANDARDS IN DEFENSE PROCUREMENT 37-38
(2000), available ar http://'www.nap.edu/catalog.php?record id=10345 [hereinafter
MilSPEC Reform]. :

52. THE STANDARDIZATION NEWSLETTER (Defense Standardization Program,
Washington, D.C.), Oct. 1994, at 2 (quoting William Perry, Sec’y of Def., Remarks at Press
Conference (June 29, 1994)), available at
http://www.dsp.dla.mil/newsletters/archive/news9410.pdf.

53. See Trudie Williams, Secretary of Defense Perry Recognized at Joint Industry
Conference, THE STANDARDIZATION NEWSLETTER (Defense Standardization Program,
Washington, D.C), Dec. 1996, at 3, available at
https://www.dsp.dla.mil/newsletters/archive/news9612.pdf. The transition from
MIISPEC/MilStandards reform was not without its challenges. A workshop report
undertaken at the request of the Department of Defense by the National Materials Advisory
Board in 2000 stated: “The key barrier to military use of commercial materials and process
specification appears to be a lack of DoD participation in [standards-setting organizations],
which poses a significant risk that specifications may not meet military needs.” NAT’L ACAD.
OF SCIENCES, THE IMPACT OF ACQUISITION REFORM ON DEPARTMENT OF DEFENSE
SPECIFICATIONS AND STANDARDS FOR MATERIALS AND PROCESSES: REPORT OF THE
WORKSHOP ON TECHNICAL STRATEGIES FOR ADOPTION OF COMMERCIAL MATERIALS AND
PROCESSING STANDARDS IN DEFENSE PROCUREMENT 3 (2002). The Defense Department’s
response to the concern was an increase in resources dedicated to standards-setting
organizations, strengthening their performance. See Gregory E. Saunders, Director’s Forum,
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Thus, the Department of Defense, with a long history of setting government-
specific standards (highly regarded standards, at that) shifted policy
dramatically to participation in the free market development of standards and,
in fact, more frequent adoption of off-the-shelf solutions.

A third federal agency that long relied on government-specific standards is
the National Aeronautics and Space Administration (NASA). As with the
Department of Defense, NASA has shifted policy and in compliance with
Circular A-119:

approximately fifty-four percent of all standards utilized by NASA over
the past four years were derived from the private sector. The balance are
MiISPECS (25.84 percent), NASA unique (Center Developed - 10.31
percent, or NASA Preferred - 5.54 percent), or other government
standards (4.39 percent) . . . . NASA’s standards program has adopted
(or is in the process of adopting) some 3,400 standards, only 60 of which
were developed by NASA internally for agency-wide use (although there
are other Center-unique standards in use as well).>*

Even where public safety and law enforcement are concerned, the
government does not commonly mandate standards. For example, pursuant to
CALEA, the FBI is to have technical access to intercept telephone
communications through what are commonly known as “wiretaps.””
Compliance requires that carriers develop their networks to ensure that they can
deliver specific types of information to law enforcement agencies. However,
the FCC did not mandate a particular technology or methodology for
compliance. Instead, the statute requires the FCC to designate a standard as a
“safe harbor” for compliance,’® which it did by endorsing standardized
interception technologies, developed through a private-sector ‘“voluntary

DEFENSE STANDARDIZATION PROGRAM J., Oct/Dec. 2003, at 1, available at

http://www.dsp.dla.mil/newsletters/journal/DSPJ-10-03.pdf (stating
[u]sing [non-government standards (NGSs)] is not a cheap alternative for DoD.
To participate effectively in NGS development, our engineers and scientists must
spend some of their valuable time writing standards for the committees,
researching technical information, reviewing draft standards, and resolving issues
among a wide array of users and manufacturers. They also must spend both time
and travel dollars to attend meetings. And, once the document is completed, DoD
has to buy it, and so do our suppliers and their suppliers. Oddly, travel dollars and
purchase price are often identified as cost drivers, but the largest dollar
investment is the burdened cost of our experts. The roughly $100-per-hour expert
who spends 3 or 4 weeks per year—at his desk, in the air, or at committee
meetings—working on standards represents an investment of $12,000 to $16,000,
exclusive of travel costs.).

54. Andrew Updegrove, Trends: Standard Setting at NASA: An Interview With Paul
Gill, CONSORTIUM STANDARDS BULLETIN, July 2005, available at
http://www.consortiuminfo.org/bulletins/july05/standardatnasa.php.

55. See Communications Assistance for Law Enforcement Act, 47 U.S.C. § 1001-10
(1994).

56. 47 U.S.C. § 1006(a)(2).
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consensus process.”5 7 Telephone service carriers and manufacturers are
presumptively in compliance when they implement those standards.
Harmonious with the intent of Congress, the USSS, published in 2005, is
intended to guide American standards policies and U.S. trade relations as they
implicate standards. The USSS sets as its cornerstone the process of sector-
specific, market-driven, private sector led standards, not a top-down, one-size-
fits-all approach as found in some other countries.’® It is based on the
proposition that the U.S. standards system is the most innovative
= . . . through alliances and processes provided by companies,
associations, standards developing organizations, consortia, and
collaborative projects.
= This market-driven, private sector-led approach to global
standardization is substantially different from the top-down
approach favored in many other countries. . . .
=  [Stakeholders] continue to explore new modalities of standards
development. Organizations such as consortia and Internet-based
processes that enable worldwide participation of stakeholders are
creating an innovative environment that is becoming increasingly
important in the global marketplace.>
Regardless of the specific process used, formal standards should be developed
according to globally accepted principles of transparency, openness
(participation by all stakeholders), impartiality, consensus, coherence to avoid
overlapping or conflicting standards, and due process so that all views are
considered. The development process should also include assistance to
stakeholders that may not have adequate technical expertise, particularly those
in foreign countries, and should be performance-based.60 “[T]he process should
be [fllexible, allowing the use of different methodologies to meet the needs of
different sectors; [t]imely so administrative matters do not result in a failure to
meet market expectations; and [blalanced among all affected interests.™"
Governments should encourage flexible standards solutions and rely on
standards from diverse sources, including consortia and forums.®> According to
the USSS, as a matter of its strategic vision, the standards community is
committed to the notion that “[g]lovernments rely on voluntary consensus
standards as much as possible in regulation and procurement rather than
creating additional regulatory requirements.”® Thus, it is clear that the federal

57. In re Communications Assistance for Law Enforcement Act, 14 F.C.C.R. 16794,
16794 9 1 (Aug. 31, 1999).

58. See USSS, supra note 39, at 8.

59. See USSS, supra note 39, at 5.

60. Id. at6.

61. Id.

62. Id. at5. .

63. Id. at 7. As previously noted, OMB Circular A-119 describes the U.S. government
position as not favoring voluntary consensus standards over industry-developed or even
company-developed standards, but considering each on equal footing as the others. OMB
Circular A-119, supra note 23.
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government is generally opposed to government intervention into the standards
marketplace and such an intervention would be contrary to both the spirit of the
policy and, potentially, the law.

C. U. S.TRADE POLICY PLACES SUPPORT FOR MARKET-DEVELOPED
STANDARDS AS FUNDAMENTAL TO ELIMINATING TECHNICAL BARRIERS TO
TRADE

The USSS articulates clearly that from the U.S. government perspective,
standards are at the core of U.S. trade policy. Then-Secretary of Commerce
Donald L. Evans prefaced the USSS stating, “[t]he international language of
commerce is standards . . . . Without standards, it would be difficult to imagine
the tremendous volume and complexity of international trade.”® A goal of
foreign trade policy is to unify the approach governments take to develop
standards, encouraging foreign governments to adopt the approach of using
voluntary consensus-developed standards. Further, “the U.S. government
should work with other WTO members to seek full implementation of the
Technical Barriers to Trade (TBT) Agreement and annexes . . . [and to] identify
and eliminate or minimize the effect of technical barriers to trade that result
from technical standards and their application.™® The USSS outlines

64. See USSS, supra note 39, at 3.

65. Id. at 12. See also Agreement on Technical Barriers to Trade, Multilateral
Agreements on Trade in Goods, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1A, Final Act Embodying the Results of the Uruguay
Round of Multilateral Trade Negotiations, Apr. 15, 1994, 33 LL.M. 1125, 1154 (1994),
available at  http://www.wto.org/english/docs_e/legal_e/17-tbt.pdf [hereinafter TBT
Agreement]. The TBT Agreement encourages the use of international standards in order to
minimize technical barriers to trade. Pursuant to the TBT Agreement, when a government
prepares a technical regulation to achieve a certain policy objective, whether protection of
human health, safety, or the environment, the negotiations shall not be more trade-restrictive
than necessary to fulfill the legitimate objective. The TBT Agreement encourages
governments to specify, whenever appropriate, product regulations in terms of performance
rather than design or descriptive characteristics, as doing so will also help in avoiding
unnecessary obstacles to international trade. /d. at art. 2.8. The obligation to avoid
unnecessary obstacles to trade applies also to conformity assessment procedures. An
unnecessary obstacle to trade could result from stricter or more time-consuming procedures
than are necessary to assess that a product complies with the domestic laws and regulations
of the importing country. Id. at arts. 5.2.3 and 5.2.6. The Agreement encourages Members to
use existing international standards for their national regulations, or for parts of them, unless
“their use would be ineffective or inappropriate” to fulfill a given policy objective. This may
be the case, for example, “because of fundamental climatic and geographical factors or
fundamental technological problems.” /d. at art. 2.4. As explained previously, technical
regulations in accordance with relevant international standards are rebuttably presumed “not
to create an unnecessary obstacle to international trade.” /d. at art. 2.5. Similar provisions
apply to conformity assessment procedures: international guides or recommendations issued
by international standardizing bodies, or the relevant parts of them, are to be used for
national procedures for conformity assessment unless they are “inappropriate for the
Members concerned for, inter alia, such reasons as national security requirements,
prevention of deceptive practices, protection of human health or safety, animal or plant life
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recommendations that will encourage the U.S. standards community to
continue to fully engage the global standards community to recognize the
strength of the public-private partnership of the U.S. standards system and
embrace the sector-specific approach to standards development.®

As Dr. Hratch G. Semerjian, Acting Director of the National Institute of
Standards and Technology testified before Congress in 2005, the Department of
Commerce intends “to partner with U.S. industry and standards developers to
more effectively promote the virtues of an open, transparent and impartial
approach to standards development and implementation.”® He continued,
“[bJoth U.S. standards interests and policy objectives will be served when the
governments of our most important export markets are convinced of the
strengths of this approach versus alternatives that are less open and transparent,
and more subjective.”68

The clearly articulated U.S. government domestic policy preference for
market-developed standards, and the success of this policy, is a critical
argument in support of U.S. government opposition to the use of government-
established standards by foreign governments. Correspondingly, government
intervention in the U.S. market to establish or mandate a particular information
technology standard undercuts the U.S. position in this context. An action by
the U.S. government or a government in the United States to intervene in the
market to mandate a standard would be perceived by foreign governments as, at
a minimum, hypocritical to U.S. foreign policy, and more likely, support for
similar behavior by the foreign government.

D. RISK OF “GOVERNMENT FAILURE” SHOULD GIVE GOVERNMENT CAUSE TO
PAUSE

It is often observed that the market is more well-informed, efficient,
flexible, and capable than government in developing information technology
standards. In general, this observation leads to a concern that one major
consequence of government intervention to address a market failure is the high
risk of “non-market failure,” also called “government failure.” A non-market
failure can be defined as the unintended and undesirable consequences of

or health, or protection of the environment; fundamental climatic or other geographical
factors; fundamental technological or infrastructural problems.” Id. at art. 5.4. Widespread
participation in international standardizing bodies can ensure that international standards
reflect country-specific production and trade interests. The TBT Agreement encourages
Members to participate, within the limits of their resources, in the work of international
bodies for the preparation of standards, id. at art. 2.6, and guides or recommendations for
conformity assessment procedures, id. at art. 5.5.

66. See USSS, supra note 39, at 11-12 (providing an extensive outline of the
recommendation).

67. Semerjian Testimony, supra note 35 (including comments supporting this position
as stated by the U.S. representative to ISO and IEC).

68. Id.
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government failure where it intervenes to address a market failure.% Economist
Thomas Sowell observed, “Markets are indeed imperfect, as everything human
is imperfect. But ‘market failure’ is not a magic phrase that automatically
justifies government intervention, because the government can also fail—or can
even make things worse.”’°

In setting information technology standards, the risk of getting it wrong is
very high and the consequences may be very large because technology that has
broad economic and social impact advances rapidly. Standards development in
the area of information technology requires eloquence in incorporating
flexibility into a standard to accommodate technical advances and changes in
the marketplace. The market itself generally has the most sophisticated
expertise in establishing standards (technical knowledge, institutional
knowledge, standards-setting bodies, etc.) and the ability to revise standards as
appropriate.

Federal Reserve Bank of Chicago senior economist Victor Stango
observed:

[Early literature examining the economics of standards reflects] that
even in instances where the market would move too swiftly or slowly
between standards, a policymaker will have difficulty improving upon
the market. For instance, when there is uncertainty regarding the benefits
that would accrue from adoption, or which standard will achieve
adoption first, a policymaker can improve on the market outcome only if
it possesses superior information. Moreover, little is known about the
positive aspects of standard-setting. For example, a policymaker may
resolve uncertainty more quickly than would be the case in a standards
war but also might be more likely to choose the “wrong” standard.”!

An example of a “government failure” in what was in part essentially a
standards setting can be found in the U.S. government policy in regard to
encryption. In the early 1990s, a public debate erupted with the creation of
software called “Pretty Good Privacy,” or PGP. PGP allowed a user to encrypt
e-mail messages so that only the intended recipient could unlock the message
with a pre-assigned key. This scheme (and the strength of the encryption)
prevented law enforcement access to these encrypted e-mail messages. In 1993,
the federal government proposed the “Clipper Chip.” The Clipper Chip was a
National Security Agency (NSA) developed encryption device that could be
attached by a user to phone lines. The Clipper Chip encrypted communications
using a system called “key escrow.” Key escrow allowed the recipient to
decrypt a message, but also placed into “escrow” a second key that could be

69. See Charles Wolf, Jr., A Theory of Nonmarket Failure: Framework for
Implementation and Analysis, 22 J.L. & EcON. 107 (1979).

70. THOMAS SOWELL, Basic EconoMiCS: A CITIZEN’S GUIDE TO THE EcoNoMy 300
(rev. and expanded ed. 2004) (1930). Although I do not agree with Professor Sowell on
many points, as to this, he is charmingly eloquent.

71. Victor Stango, The Economics of Standards Wars, 3 REV. OF NETWORK ECON. 1, 9-
10 (2004) (citing S.J. Liebowitz and S.E. Margolis, Path Dependence, Lock-In and History,
11 J.L. ECON. & ORG. 205 (1995)).
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used by law enforcement to access the message with proper authorization,”?
This “back door” to individuals’ computers was viewed as an invasion of
privacy and critics thought it was preposterous to expect criminals to use the
technology by choice. At the same time the government proposed the Clipper
Chip, it restricted the export of U.S.-made encryption products.”

Indeed, while at the time America was at the forefront of encryption
technology, the industry predicted that were the government to limit American
encryption to the Clipper Chip and preclude export of U.S. encryption products,
industrious developers around the world would advance encryption technology
and surpass the United States in this area. Commercial business would be lost
to foreign competitors and the law enforcement advantages of the Clipper Chip
would be lost at the same time. And this is exactly what happened. With export
restrictions in place, and a long debate ongoing regarding the Clipper Chip,
foreign software developers took substantial encryption market share from U.S.
companies. Ultimately, the government succumbed to the critics, relented
regarding the Clipper Chip, and eventually relaxed export controls on
encryption products.74 As Oliver Smoot, Director of the ANSI Board stated in a
congressional hearing in 2001, “[o]ver the past decade, our government export
policies squelched new encryption technologies, which in turn, gave rise to a
robust encryption industry in other countries.”” This view is now widely held;
despite the best of intentions regarding the preservation of national security, the
government attempt to mandate the Clipper Chip failed. The Clipper Chip and
encryption export controls were intended to limit public access to encryption
technology (without a government back door), thereby making it harder for
criminals and terrorists to communicate using encryption. We know now that
criminals often communicate in the open (for example, using cell phones), or if

72. In announcing the “Clipper Chip,” the White House touted,
[a] state-of-the-art microcircuit called the “Clipper Chip” has been developed by
government engineers. The chip represents a new approach to encryption
technology. It can be used in new, relatively inexpensive encryption devices that
can be attached to an ordinary telephone. It scrambles telephone communications
using an encryption algorithm that is more powerful than many in commercial use
today.
Press Release, The White House, Statement by the Press Secretary (Apr. 16, 1993), available
at http://www.cdt.org/crypto/admin/041693whpress.txt. The Clipper Chip used an NSA-
developed 80-bit algorithm they named Skipjack. Upon announcement of the Clipper Chip,
the government made available Skipjack to industry for review. Even as they were
announcing the Clipper Chip, the government was preparing the successor, “Capstone,” and
“MYK-80” developed by Mykotronx. The government was essentially going into the
business of developing commercial software.
73. See Jay P. Kesan, & Rajiv C. Shah, Shaping Code, 18 HARVARD J. L. TECH 319,
330 n. 53 (2005) (citing Peter H. Lewis, Privacy For Computers?: Clinton Sets the Stage
For a Debate on Data Encryption, N.Y. TIMES, Sept. 11, 1995, at D7).
74. Id. at 323 n. 18 (citing John Markoff, White House Eases Exports, N.Y. TIMES,
Jan. 11, 2001, at C4). .
75. Standards-Setting Hearing, supra note 15, at 21-24 (statement of Oliver Smoot,
Chairman of the Board, American National Standards Institute).
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they use encryption, they can get it off the shelf in any country. The proposed
U.S. policy really did not solve the identified problem.

Justice Stephen Breyer, prior to his appointment to the U.S. Supreme
Court, described “government failure” in his seminal book, Regulation and its
Reform.76 Breyer posited that regulatory failure occurs because of
“mismatches,” i.e., the failure “to correctly match the [regulatory] tool to the
problem at hand.””’ Sidney Shapiro succinctly describes this situation: “A
mismatch can occur because government can mis-diagnose the problem that it
is attempting to solve and apply the wrong regulatory approach as a result, or
even if a problem is correctly identified, government chooses a regulatory tool
that is less effective and more expensive than other options.””® The U.S. federal
policy toward encryption in the 1990s represented such a mismatch.

Government failure is most likely to occur when a market is new. As the
FCC observed, it is a perilous time to regulate “when consumer demands,
business plans, and technologies remain unknown, unformed or incomplete.””
In information technologies, rapid innovation is driven by industrial creativity,
a healthy economy, commercial and government need, and enthusiastic
consumer appetite. Standards are central to this innovation. Although the
several industries that constitute the evolving information technology sector are
established and sophisticated, in some regards the sector is relatively young in
that we are seeing a paradigm-changing convergence of these industries, the
confluence of which is in progress and advancing swiftly. It is counterintuitive
to inject the government into such a highly dynamic environment.

Stanley M. Besen and Leland L. Johnson, two prominent experts on
technological standards, have long argued that when industry is in a period of
high innovation and volatility, the likelihood that a government standard will
result in inefficient and/or artificial technological decisions is particularly

76. STEPHEN BREYER, REGULATION AND ITS REFORM (1982).

77. Id at191.

78. Sidney A. Shapiro, American Regulatory Policy: Have We Found the “Third
Way”?,48 U. KAN. L. REV. 689, 698 (2000).

79. In re Implementation of Section 304 of the Telecommunications Act of 1996, 13
F.C.C.R. 14,775, 14,781 § 15 (June 24, 1998). See also In re Telecommunications Relay
Services and Speech-to-Speech Services for Individuals with Hearing and Speech
Disabilities, 21 F.C.C.R. 5442 | 51, 56 (May 9, 2006) (stating

[i]n declining to mandate the provision of VRS [or any particular VRS standard

protocol] in the Improved TRS Order, the Commission stated because VRS was in

its early stages of technological development the Commission would “permit

market forces, not the Commission, to determine the technology and equipment

best suited for the provision of [VRS], and allow[] for the development of new

and improved technology.”).
However, the FCC is currently seeking comment on whether it should mandate specific
Internet protocols that VRS providers must use to receive and place VRS calls. In re
Telecommunications Relay Services and Speech-to-Speech Services for Individuals with
Hearing and Speech Disabilities, 21 F.C.C.R. 5,442, 9 51-57 (May 9, 2006).
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acute.®*® Thus, formal standard-setting in rapidly changing industries should
always be avoided. When the technology “settles down,” the advantages of
standards will present themselves, resulting in de facto standards being
established by the market or industry bodies. As Besen and Johnson conclude:

[T]he government should refrain from attempting to mandate or evaluate

standards when the technologies themselves are subject to rapid change.

A major reason for the Commission’s difficulty in establishing the first

color television standard was the fact that competing technologies were

undergoing rapid change even during the Commission’s deliberations. It

is only after the technologies have “settled down” that government

action is most likely to be fruitful.®'

This perspective is reflected in the FCC’s thinking in regard to regulatory
intervention in telecommunications standard-setting. For example, the
Commission adopted this market-based approach in the licensing of Personal
Communications Service (PCS) spectrum, concluding that the rapid
technological change in PCS development demanded a flexible regulatory
approach to technical standards:

[M]ost parties recognize that PCS is at a nascent stage in its development
and that imposition of a rigid technical framework at this time may stifle
the introduction of important new technology. We agree, and find that
the flexible approach toward PCS standards that we are adopting is the
most appropriate approach.5

The FCC recognized that telecommunications is currently in a highly
dynamic period, and, given the dynamic environment, it is both an opportune
and a perilous time for government regulation, as the FCC described in regard
to interoperability standards for video navigation devices:

The markets involved [for navigational devices] are in the early stages of
becoming competitive, and the participants in these markets are on the
precipice of a change from analog to digital communications. Because of
these changes, this is both a particularly opportune and a particularly
perilous time for the adoption of regulations. . . . It is perilous because
regulations have the potential to stifle growth, innovation, and technical
developments at a time when consumer demands, business plans, and
technologies remain unknown, unformed or incomplete.®

However, it may be that the FCC’s role in developing navigational devices
will serve as evidence of the perils of government intervention. The FCC is
adopting the work of CableLabs, a consortium of cable service providers and
equipment manufacturers, and others, to develop interoperability standards for
navigational devices. “[Clommercial interests, fueled by consumer demand,

80. STANLEY M. BESEN & LELAND L. JOHNSON, COMPATIBILITY STANDARDS,
COMPETITION, AND INNOVATION IN THE BROADCASTING INDUSTRY (1986).

81. Id. at135.

82. In re Amendment of the Commission’s Rules to Establish New Personal
Communications Services, 73 Rad. Reg. 2d (P & F) 1477, 9 137 (report and order Oct. 22,
1993).

83. In re the Matter of Implementation of Section 304 of the Telecommunications Act
of 1996, 18 F.C.C.R. 14,775, 14,781 § 15 (June 24, 1998).
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will agree on specifications . . . .”* It is worth noting that even in the context of

CableLabs, which was initiated by cable companies in a process blessed by the
FCC, the FCC had to intervene to make possible greater participation by
computer, software, and entertainment companies; yet in 2006, concerns
remain.® It appears that the cable companies dominated the process early on to
the exclusion of these other key market sectors. It is probably safe to
characterize the FCC’s selection of the cable industry to lead this effort as
short-sighted and made with insufficient attention to the dynamics of the
market environment. Arguably, the problems with the process the FCC
established are rooted in the initial decision to give a single highly interested
industry a dominant role in the standards-setting process.

The government is typically not as nimble, efficient, or informed as the
private sector at developing and advancing technology standards. Indeed,
government may behave more like a tourist than an experienced local would in
the bazaar, failing to understand or even perceive the nuances of each potential
transaction, or failing to distinguish a good deal from a bad one. It is not
overstating the truth to say that even those within the industry are often
surprised by market behavior. But faced with that surprise, a business or sector
is more rapidly able to adapt and take advantage of the turn of events than is
government.

By contrast, the process of creating or changing a government-mandated
standard typically takes years to accomplish. If a government mandates a
standard, it is difficult to replace dated technologies embodied in the standard.
For example, it took the FCC over two years to amend its ISDN rules to
accommodate new technology.®® Of course, such time frames are inconsistent
with the current rapid pace of innovation in the digital media distribution
marketplace. The Commission acknowledged that by imposing a standard it
“could reduce the incentive to conduct the research and development that leads
to innovation.”®’

In a notable example of “government failure,” in the early 1980s, Japan

84. Id. at 14,780-81 Y 14. See also supra note 14 (discussing the successes and failures
in the navigational devices standards-setting process).

85. See supra note 14 (discussing the successes and failures in the navigational devices
standards-setting process).

86. See In re Petition to Amend Part 68 of the Commission’s Rules to Include
Terminal Equipment Connected to Basic Rate Access Service Provided via Integrated
Services Digital Network Access Technology & Public Switched Digital Service, 11
F.C.C.R. 5091 (Mar. 7, 1996).

87. In re Advanced Television Systems & Their Impact Upon the Existing Television
Broadcast Service, 11 F.C.C.R. 6235, 6251 § 42 (May 20, 1996). In fact, this is precisely
why very few innovations have been implemented in the NTSC transmission standard. /d. at
6248, 9 34. It is worth mentioning that these same problems could occur where the
government codifies a market-developed standard for enforcement purposes and should
stand as a warning that, when doing so, government should incorporate expeditious means
for a government-blessed standard to be revised as technology evolves.
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established a government-mandated analog HDTV standard.®® At the time, the
FCC had been considering the need to develop a high-definition standard. In
fact, one early FCC requirement for the new standard was backwards
compatibility to standard definition, a requirement later dropped.®® But high-
definition technology in the 1980s was immature, equipment was large, and it
required a great deal of maintenance and consumed enormous amounts of
power, and the U.S. industry and FCC recognized this fact. Ultimately, with
advances in digital technology that would result in more efficient use of
spectrum and a higher quality picture, the United States and other countries
chose to pursue digital for their high definition television standards. Very
simply put, the Japanese government’s standard was premature and essentially
failed before it was launched.

A more recent situation in which some have questioned whether
government intervention in standards-setting is appropriate or instead the path
to non-market failure is the case of France’s parliament proposing legislation
addressing standards in digital rights management (DRM). In March 2006, the
French Assemblée Nationale passed legislation that required digital rights
management interoperability to improve consumer choice in music and video
entertainment devices.”® The legislation’s intent was to require vendors to make
available to third parties adequate information about their technology so the
third parties could provide interoperability. The bill required disclosure of all
technical documentation and programming interfaces necessary to facilitate
interoperability. For example, market leader Apple would have had to provide
enough information to competitors so they could make their music and video
files play on an iPod, or make devices that would play songs downloaded from
iTunes. The bill also provided that the publication of the source code and
technical documentation of an interoperating independent software is
permissible.91

The point of the bill was to make iPods accessible to competitors and to
allow competitors’ players to play songs downloaded from iTunes. A major
problem, critics observed, was in the approach. The legislation would have had
the effect of opening to competitors the use of Apple’s FairPlay DRM (the bill
did not name any specific technology, so it would have applied to any system
such as the Sony Walkman using Sony’s proprietary ATRAC3 DRM, or any
other proprietary DRM). But it appeared to critics that the bill undermined the
functional protections of the subject DRM. As one observer noted when the bill

88. Sony/NHK Hi-Vision, a 1125-line analog technology, was first used in
broadcasting in 1991. See David E. Sanger, Few See Japan Make TV History, N.Y TIMES,
Nov. 26, 1991, at D6.

89. See William F. Schreiber, The FCC Digital Television Standards Decision in THE
EcoNOMICS, TECHNOLOGY AND CONTENT OF DIGITAL TV 37, 38-39 (ed. Darcy Gebarg 1999).

90. Bill Rosenblatt, French Parliament Passes DRM Interoperability Legislation,
DRM WATCH, Mar. 23, 2006, available at
http://www.drmwatch.com/legal/article.php/3593841.

91. Id
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was under consideration, “the problem is that the type of information necessary
to achieve interoperability is also precisely the information necessary to render
DRM useless: the encryption algorithms, keys, content metadata, and so on.”*?
The bill was lauded by some who claimed this a victory for consumers, but the
information technology industry and the U.S. government were highly critical.

In May of 2006, the Sénat, the upper house of the French Parliament,
declined to pass the same legislation, passing instead a bill that establishes a
government tribunal to adjudicate DRM interoperability issues. Some observers
saw this as a complete backtrack from the initial legislation and one noted “one
wonders if the French parliament should not just leave well enough alone and
remove all of the interoperability-related sections of the legislation.”®® Indeed,
it is likely these two versions of the legislation reflect the push and pull of
advocates for competing interests upon government officials, and not
sophisticated public policy analysis by government experts.

As further evidence of the difficulties at the intersection of technology and
law, and the potential for government failure, in August 2006, the French
Conseil Constitutionnel vacated as unconstitutional provisions of the new law
that permitted circumvention of DRM to accomplish interoperability,
concluding that the definition of “interoperability” was too vague.

The situation in France exemplifies why government should be reluctant to
intervene in information technology standards-setting. At a minimum, the case
supports the notion that such government intervention carries with it substantial
risk of the government getting it wrong. Potentially in this case, the result of the
government action could have been precisely contrary to the stated public
policy goals. Setting aside the question of whether there is an adequate public
interest objective in requiring government intervention, it is uncertain that
government could have accomplished its stated goal of interoperability by
statutorily requiring DRMs to be opened for competitors in the manner the
French government undertook. Some have observed that in the long-term,
giving competitors the keys to Apple’s DRM could have strengthened Apple’s
position in the market, as other content services sell to the iPod market and
neglect competitive technologies. Indeed, the proposed law was designed to
foster competition, but one must wonder if the legislative solution was a
mismatch to the problem of iTunes market dominance. Competitors in this case
have certainly not given up on the market for music downloads. The success of
iTunes and the iPod should encourage competitors to work harder to compete
for a rapidly growing market.”® This is a situation in which competitors should

92. Id

93. Bill Rosenblatt, French Parliament Backs Off from DRM Interoperability, DRM
WATCH, May 3, 2006, available at http://www.drmwatch.com/legal/article.php/3603486.

94. See Estelle Dumout & Jo Best, French DRM-busting law strokes Apple, hurts P2P,
SILICON.COM, July 31, 2006,
http://management.silicon.com/government/0,39024677,39161055,00.htm.

95. Indeed, interoperability between entertainment technologies, including DRM
interoperability, would be of benefit to consumers, particularly given the growing market
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aggressively pursue greater and more successful competition, but it requires
heightened creativity in technological innovation and consumer offerings,
rather than government intervention. Time (and far greater analysis) will tell
whether digital rights management interoperability is appropriate fodder for a
legislative solution or whether the market will produce technological solutions.
Regardless, the French experience illustrates the risk of legislating in the area
of an information technology standard, i.e. the risk of non-market failure.

Given the dynamic conditions in the markets impacted by information
technology standards, the balance of expertise favoring commercial developers
over the government, the ability of industry to be more nimble in reacting to
market conditions, and the open acknowledgement of these factors by
government in the information technology standards-setting context, it is
critical to recognize that as a general matter, the risk of and potential harm from
government failure, as compared to a market failure, is substantial.

It is worth mentioning at this point that the market has also had its failures
in standards-setting. Even a standard that becomes formalized by a standards
developing organization may not meet with market success. I’m sure it has
been said elsewhere that the roads of the information superhighway are littered
with discarded standards. Businesses, like governments, often may try to
anticipate the direction of the market and fail to do so. But when a company or
industry fails with a particular standard, they can simply abandon it. When the
government makes this type of mistake, it takes time to undo it through either
legislative or regulatory action.

To summarize, governments should be reluctant to intervene in information
technology standards because: (1) the relevant industries are sophisticated in
regard to standards setting and have many well-developed types of standards
and forums and avenues to develop standards; (2) the U.S. government has a
strong preference for market-developed information technology standards and
promotes this preference as a matter of both domestic law and policy and that
of foreign trade; (3) international trade agreements limit the degree to which
government can mandate standards; and (4) in contrast to the sophistication of
the marketplace, government is rarely as informed or sophisticated in its
understanding of the technology or market, or nimble enough to respond
rapidly to market conditions. Therefore, the risk of government failure is
significant, and indeed greatest where the market is young and dynamic, as is

and the number of different types of devices that now and in the future will play music and
video. It would appear that the industry recognizes this and is working in at least two forums
to develop just such interoperability standards. Coral, whose members include Hewlett-
Packard, Sony Corporation, NBC Universal, Phillips, 20th Century Fox, LG Electronics and
Matsushita Electric, is developing a standard using Intertrust technologies, and Microsoft,
Time-Warner, and Thompson are working to establish what would be a competing standard.
Apple is not participating in either effort. There are several other standards being developed
as well, some for cross-platform interoperability, some exclusively for portable devices. See
Bill Rosenblatt, 2005 Year in Review: DRM Standards, DRM WATCH, Jan. 2, 2006,
http://www.drmwatch.com/standards/article.php/3574511.
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the case with regard to the current market affected by information technology
standards. Based on these premises, a test to evaluate whether government
should intervene in setting an information technology standard should be biased
toward avoiding intervention.

IV. THE TEST (PART ONE): THREE TYPES OF CASES FOR ANALYSIS

To help understand government’s role in setting standards, I will divide the
universe of possible circumstances into three broad categories: clear cases for
government intervention; cases in a large “gray area” where analysis will
determine whether the government should intervene, and if so, in what manner;
and finally, those circumstances in which it is generally inappropriate for the
government to intervene.

A. CLEAR CASES FOR GOVERNMENT INTERVENTION

Cases in which there is a government responsibility to meet a critical
public interest objective, and the information technology standard is essential
for the government to meet that objective are clear cases for government
intervention. These cases are clear, in that the government responsibility to the
public interest is of paramount import and may only be met if the essential
standard exists.”®

First, there must be a critical public interest objective at stake, that is, the
public interest in question must involve a critical issue in the area of national
security, defense, public safety, health, or welfare. By “critical,” I mean
urgently affecting government's responsibilities such as protecting life, the
safety of the public, national security or defense and is therefore of the
absolutely highest priority for government action. For example, subsequent to
the events of September 11, 2001, federal, state, and local governments

96. In some cases, however, a government requirement may be met by the market
before a government mandated standard is in place. Such market response may foreclose the
need for a government mandate or may simply require a government blessing or other
limited government action. This is the case with radio interoperability for first-responders
(i.e., local law enforcement and fire departments). Radio manufacturer Motorola was among
those that developed the technology to facilitate interoperability between current generation
radio systems and new technologies. It is only a question of the federal government
allocating adequate spectrum and deployment of the necessary new equipment. See The
Spectrum Needs of Our Nation's First Responders: Hearing Before the Subcomm. on
Telecommunications and the Internet of the H. Comm. on Energy and Commerce, 108th
Cong. 40-56 (2003) (statement of Gregory Q. Brown, Executive Vice President, Motorola,
President & Chief Executive Officer, Commercial, Government, & Industrial Solutions
Sector), available at http://republicans.energycommerce.house.gov/108/action/108-34.pdf;
In re Development of Requirements for Meeting Public Safety Agency Communication
Requirements Through the Year 2010, 14 F.C.C.R. 152 (Sept. 29, 1998); In re Development.
of Requirements for Meeting Public Safety Agency Communication Requirements Through
the Year 2010, 15 F.C.C.R. 16,899 (Aug. 2, 2000).
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examined the circumstances and identified several issues related to standards
that adversely affected preparation for and response to a terrorist attack. Among
the problems cited even in the earliest examinations were failures in inter-
agency communications.”” It was determined that the government needed to
improve radio interoperability to facilitate emergency inter-agency
communications and data interoperability to improve information sharing
between local, state, and federal law enforcement, intelligence, emergency
preparedness, and response agencies. It was also clear after examination that
there were inadequate standards in place in data systems used for immigration
background checks. To address these issues, the USA PATRIOT Act and its
progeny addressed several communications interoperability issues.”® The law
now requires that spectrum be made available for radio communications and
that newly-interoperable radio systems be deployed.” It also requires that new
standards be developed to facilitate inter-agency data exchange; standards that
include biometrics and immigration document technologies to facilitate
background checks on individuals entering the United States from foreign
countries.'® Some of these standards were to be developed under the auspices
of NIST, coordinating the activities of other federal agencies.'”!

The second element of the test is that the technology standard is essential
to the government’s ability to meet its obligation to address the critical public
interest objective. In each example I have described, the criti